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DECISION

Endless Care Home Health Services, Inc. (“Endless Care”) is entitled to reimbursement from the Department of Social Services, MO HealthNet Division (“the Department”) in the amount of $115,579.89.  It is also entitled to the return of its bond.

PROCEDURE

On September 20, 2011, Endless Care filed a complaint appealing the Department’s decision to implement an immediate total suspension of Medicaid payments (“the suspension”) with respect to one of its Medicaid provider numbers.  Endless Care also filed a motion to stay the suspension (“the motion”).  This Commission held a hearing on the motion on September 28, 2011.  We issued a stay order on September 29, 2011, but the stay was not effective until Endless Care posted its bond on October 6, 2011. 

The Department filed an answer on October 21, 2011.  We held a hearing on July 9, 2012.  Assistant Attorney General Matthew Laudano represented the Department; Kevin J. Dolley represented Endless Care.  The Department amended its answer by interlineation at the hearing.  The case became ready for our decision on November 30, 2012, the date the last written argument was filed.

Findings of Fact

1. Endless Care was a provider of in-home and personal care services licensed by the Department of Health and Senior Services (“DHSS”), and it participated in the Medicaid program.  LaRonda Allen, the director of Endless Care, started the business in 1999.
2. Endless Care had two Medicaid provider numbers and it provided services in five categories.  It provided services under the provider number at issue in three areas:  consumer-directed services, in-home services, and “Healthy Children and Youth.”

3. Endless Care provided services to approximately 110-120 individuals through its in-home services program; 18 in the consumer-directed services program; and six children in the healthy children and youth program.  Its payroll included approximately 120 attendants.
4. The consumer-directed services program allows individuals who are physically disabled but legally competent to employ a personal care attendant to provide in-home services so that they may live independently.  Examples of such services are dressing, bathing, toileting, housekeeping, and preparing food.  Consumers may choose any person other than a spouse to perform these services.  It is common for consumers to employ a child or other family member as a personal care attendant.

5. Endless Care served as a vendor of personal care services for the consumer-directed services program.  Section 208.900(10)
 defines a vendor in that program as:

any organization having a written agreement with the department [DHSS] to provide services including monitoring and oversight of the personal care attendant, orientation, and training of the consumer, and fiscal conduit services necessary for delivery of personal care assistance services to consumers.

Training and Monitoring Consumers and Attendants

6. As a vendor, Endless Care did background screenings to ensure that attendants were eligible to provide services.  When a consumer first enrolled in Endless Care’s consumer-directed services program, Endless Care provided the consumer with a consumer training packet.  It also provided attendants with an attendant training packet.  A staff member from Endless Care would go to the consumer’s home and train both the consumer and the attendant, using the packets.  
7. The consumer-directed care training packet included the following instructions:

At the end of each two-week period please make sure you and your attendants have completed and signed the Personal Care Attendant Timesheet (this includes all AM & PM shifts, and tasks completed.)  It is your responsibility to insure the accuracy of every timesheet that is submitted for your care.

Pet. Ex. 2 (front page, unnumbered).  Under “Consumer Rights and Responsibilities,” the training packet states:  “Consumers may not . . .  [e]ngage in activities that would be considered fraud of the program.”  Id at 5.  Under “Consumer Expectations,” it states:  “Consumers . . . [a]re expected to . . .  [e]nsure that information on the time slip is accurate,” and “may not  . . .  [e]ngage in activities that would be considered fraud of the program; for example falsifying timesheets.”  Id at 7.  The Consumer Training Agenda includes the following topics:  “Preparation of time sheets, documentation, and submission to the vendor,” and “Identification of issues that would be considered fraud of the program.”  Id at 1.
8. The contract between the consumer and the attendant states in bold:

It is imperative that Consumer and Attendant accurately record and report services and hours.  Falsification or misrepresentation on any timesheet constitutes fraud.  Payments made on behalf of Consumer as a result of inaccurate timesheets will be recouped from Attendant and/or consumer.  Any incidents of apparent fraud may be reported to Medicaid and/or other appropriate authorities.

Ex. 3 (pages unnumbered).

9. Endless Care collected time sheets from attendants and paid them based on their time sheets.  It checked time sheets for completeness, including signatures, names, dates, and tasks, then billed the Medicaid program.  Time sheets had a space to fill in if consumers were in the hospital.
10. Vendors in the consumer-directed services program are also expected to process consumer inquiries, respond to problems, and provide information and outreach to consumers. Endless Care received frequent telephone calls from consumers and provided advice and referrals on issues relating to utilities, housing, and other matters.
11. Endless Care performed monthly monitoring in the consumer-directed program by calling or visiting the consumers and asking them a list of questions on a form.  Most of the monthly monitoring was done by telephone by Lisa Lewis, Endless Care’s consumer-directed services coordinator.  

12. The monthly monitoring questions asked whether consumers were satisfied with their attendant, needed help they were not getting, or had been hospitalized.  The monitoring also included specific questions about whether the consumer signed the attendant’s time sheet and reviewed it for times, dates, and services delivered.  
13. Endless Care performed “as-needed” training with consumers and attendants when it noticed mistakes on time sheets such as hours not adding up, or attendants providing more services than authorized by the consumer’s plan.

Previous Audits

14. Sometime between 2006 and 2008, the Department audited Endless Care’s in-home services division and assessed an overpayment of $30,000 based on employees not properly completing time sheets and submitting them while consumers were in the hospital.

15. In November 2010, DHSS reviewed Endless Care’s consumer-directed services program.  By letter dated December 9, 2010, it suspended Endless Care from its vendor list pending submission of a plan of correction. The letter identified deficiencies such as no signatures on time sheets; a.m. or p.m. not documented; total hours not documented; failure to ensure each attendant is employable through the Family Care Safety Registry and the Employee Disqualification List; failure to monitor provision of services for one consumer; attendants delivering more than the maximum authorized services; and missing time sheets.
16. Endless Care submitted a plan of correction that was approved on February 1, 2011.

17. On January 20, 2011, the Department assessed an overpayment of $8,927.08 resulting from the deficiencies identified by DHSS.  Endless Care entered into a payment plan with the Department to repay this amount.
The Department’s Investigation

18. David Lanigan, an investigator for the Department, conducted an investigation of Endless Care beginning in May of 2011.  The investigation focused on its consumer-directed services.
19. Lanigan subpoenaed records from businesses and hospitals.  By comparing those records with time sheets of personal care attendants, he determined that Endless Care had 
submitted false claims for services provided to consumers.  Some claims were submitted for personal care provided to consumers when they were actually in the hospital, and some were submitted for personal care provided by aides during times they were actually working at other jobs.
20. Endless Care billed the Department for services allegedly provided by Marilyn Goode to Medicaid participant M.L. on August 18, 19, 25, 26, and 30, 2010; and September 1, 2, 3, 6, 8, 9, 22, 23, 29, and 30, 2010.  Goode was working at Family Dollar on those dates and did not provide services to M.L. as recorded on her time sheets.  However, M.L. signed the time sheets.
21. Endless Care billed the Department for services allegedly provided by Carvas Pickens to M.L. on February 3, 2011.  M.L. was hospitalized on this date.  Pickens did not provide services to M.L. on that date as recorded on his time sheet.  However, M.L. signed the time sheet.
22. Endless Care billed the Department for services allegedly provided by Pickens to M.L. on May 26, 2011.  Lanigan watched M.L.’s house on that date.  Pickens did not go to M.L.’s house or provide services to M.L. during the hours recorded on his time sheet.  However, M.L. signed the time sheet.
23. Endless Care billed the Department for services allegedly provided by Lora M. Moore to L.M. on September 13, 15, 20, 22, 27, and 29, 2010; October 4, 18, and 25, 2010; November 1, 8, 17, 19, 22, 23, and  30, 2010; and December 6, 7, and 13, 2010.  Moore was working at Scholastic Book Fair during these dates.  She did not provide services to L.M. on these dates as recorded on her time sheet.   However, L.M. signed the time sheets.
24. Endless Care also billed the Department for services allegedly provided by Moore to L.M. on December 23, 2010.  L.M. was in the hospital on that date, and Moore did not provide services to L.M. on that date.  However, L.M. signed the time sheet.
25. Endless Care billed the Department for services allegedly provided by Valerie Clark to R.C. from March 29, 2011 to April 1, 2011.  R.C. was in the hospital during this period.  Clark did not provide services to R.C. on those dates.  However, R.C. signed the time sheets.
26. Endless Care billed the Department for services allegedly provided by Lennie Jackson to L.J. on March 29 and March 30, 2011.  L.J. was in the hospital on those days, and Lennie Jackson did not provide services to L.J. on those dates.  However, L.J. signed the time sheets.
27. Endless Care billed the Department for services allegedly provided by Tajuan Moore to Z.H. on March 11, 2010, from 8:00 a.m. to 11:45 a.m.  Z.H. was in the hospital from 6:02 a.m. until 10:30 a.m. on that date.  Moore did not provide services to Z.H. during the hours recorded on his time sheet on that date.  However, Z.H. signed the time sheet.
Suspension and Stay

28. On September 2, 2011, the Department issued a notice of Medicaid payment suspension (“the suspension letter”) to Endless Care.  The suspension letter states in part:
Please be advised that the Missouri Medicaid Audit and Compliance Unit (MMAC), in accordance with 42 C.F.R. § 455.23 (2003), Affordable Care Act of 2010, Pub. L. No. 111-152, § 6402(h)(2), and RSMo 208.264(5), has implemented a total suspension of Medicaid payments under the above referenced Provider effective the date of this letter.  The reason for this suspension is as follows:  provider billed for services not performed on [M.L., L.M., R.C., and Z.H.].

The suspension under 42 C.F.R. § 455.23 (2003) and RSMo 208.164(5) is for a temporary period and will be terminated when one of the following occurs:  1) The Medicaid Fraud Control Unit determines there is insufficient evidence of fraud; 2) There is an agreement reached regarding the incidents noted above; or 3) Any and all legal proceedings relating to the alleged fraud are completed.

*  *  *

This suspension applies to the following type(s) of Medicaid claims and/or business units associated with the above referenced provider:  all Medicaid claims associated with the provider number starting with 26 and/or all Medicaid claims submitted by Marilyn Goode, Carvas Pickens, Lora Moore, Valarie Clark, and Tajuan Moore.

*   *   *

This is a final decision regarding administration of the medical assistance program in Missouri.  Mo. Rev. Stat. § 208.156 provides for appeal of this decision.

Pet. Ex. 27.

29. Allen received the suspension letter on September 6, 2011.  She filed her complaint on September 20, 2011.  
30. We held a stay hearing on September 28, 2011.  Endless Care posted a bond of $30,000 on October 6, 2011,
 so its stay was effective as of that date.  
31. After we entered the stay order, Endless Care resubmitted billing dating back to September 3, 2011, but omitting claims for payment for attendants Goode, Pickens, Clark, Jackson, and Moore.

32. Endless Care did not receive the next scheduled reimbursement from the Department after the stay was entered.  After a conference call with the parties, we issued an order on October 18, 2011, directing the Department to release the payment that was due on or about October 7, 2011. Despite this, Endless Care received only partial payments for amounts it billed even after the stay was entered.  
33. Endless Care submitted the following remittance advices on the following dates that were allowed only in part:
Remittance Advice #

Date

Amount Billed

Amount Allowed

1710107149

09/23/11
$ 57,174.83

$    285.95

1710107149

10/07/11
$ 27,067.21

$  2,414.84

1750575841

10/07/11
$ 26,926.36

$17,083.64

1710107149

10/21/11
$ 26,316.68

$  2,120.76
TOTALS:



$137,485.08

$21,905.19

DIFFERENCE:  $115,579.89
34. Allen met Endless Care’s payroll from September 2, 2011 through October 5, 2011, from her own resources.

35. Allen sold the business in November 2011 to a company that agreed to make its payroll.
Evidence

At the hearing, Endless Care objected to the Department’s exhibits C, D, E, F, G, H, and I.  The exhibits are records of businesses showing that certain of the attendants were working there during the hours they were supposedly providing personal care services to consumers, and records of hospitals that show that consumers were admitted during the dates and times that attendants were supposedly providing in-home services to them.  The exhibits were obtained by Lanigan in the course of his investigation.  We admitted them over Endless Care’s objection.
In its written argument, Endless Care concedes that the records are admissible under 
§ 536.070(10), as construed by State ex rel. Sure-Way Transp., Inc. v. Div. of Transp., 836 S.W.2d 23 (Mo. App. W.D. 1992).  It continues to argue, however, that the records are entitled to little probative value because Lanigan did not take additional steps to ensure their accuracy such 
as asking whether the employers’ time records were populated manually or automatically, adjusted for daylight saving time, or reflective of the correct time zone.
The records from hospitals and employers are not authenticated and might not be admissible under other circumstances.  However, Lanigan testified as to the manner in which he procured them, including his discussions with representatives of some of the sources of the records.  We conclude that they are sufficiently reliable to support the conclusions Lanigan drew from them.  Moreover, they apparently carried probative weight for Allen, who testified at the hearing that as a result of the investigation, she now believes that the attendants were not providing services as claimed on their time sheets.
Conclusions of Law

We have jurisdiction to hear the complaint pursuant to § 208.156.5.  Endless Care has the burden to prove that it is entitled to the remedy it seeks.  Section 621.055.1.  As Endless Care has ceased operations, that remedy is payment for claims submitted after September 2, 2011 that have not been paid.
Endless Care’s Constitutional Claims


Endless Care makes a variety of constitutional arguments in its written argument.  It argues that we should conclude that § 6402 of the Affordable Care Act, Public Law No. 111-152, is unconstitutional because it permits the taking of its property without due process of law; that Endless Care’s due process rights were in fact violated when its provider number was suspended without notice and the opportunity for a hearing; and that § 621.055.1 is unconstitutional because it violates a petitioner’s substantive due process rights guaranteed by the Fourteenth Amendment of the United States Constitution by placing the burden of proof on a petitioner, contradicting the guarantee that a law shall not be unreasonable.


In its written argument, the Department responds that Endless Care improperly raised its constitutional claims for the first time at trial, and the Department objected to its doing so.  Citing Lewis v. Dep’t of Social Services, 61 S.W.3d 248, 254 (Mo. App. W.D.), it argues that Endless Care’s constitutional claims were untimely raised and should not be considered.


We address none of these points because this Commission does not have authority to decide constitutional issues.  Sprint Communications Co., L.P. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002); Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999);  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990); Fayne v. Dept. of Soc. Serv’s, 802 S.W.2d 565 (Mo. App., W.D. 1991).  We have no authority to declare a statute unconstitutional.  State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69 (Mo. banc 1982).  The issues – including the timeliness of Endless Care’s constitutional challenges – have been raised and may be argued before the courts if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).

Evidence of Fraud

The Department suspended Endless Care’s provider number under 42 C.F.R. § 455.23.  That regulation provides, in pertinent part:

(a) Basis for suspension.

(1) The State Medicaid agency must suspend all Medicaid payments to a provider after the agency determines there is a credible allegation of fraud for which an investigation is pending under the Medicaid program against an individual or entity unless the agency has good cause to not suspend payments or to suspend payment only in part.

(2) The State Medicaid agency may suspend payments without first notifying the provider of its intention to suspend such payments.

(3) A provider may request, and must be granted, administrative review where State law so requires.

*   *   *

(f) Good cause to suspend payment only in part.  A State may find that good cause exists to suspend payments in part, or to convert a payment suspension previously imposed in whole to one only in part, to an individual or entity against which there is an investigation of a credible allegation of fraud if any of the following are applicable:

*  *  *

(3)(i) The credible allegation focuses solely and definitively on only a specific type of claim or arises from only a specific business unit of a provider; and

(ii) The State determines and documents in writing that a payment suspension in part would effectively ensure that potentially fraudulent claims were not continuing to be paid.
The Department’s suspension letter named five attendants in Endless Care’s consumer-directed services program for which it had credible evidence of fraud:  Marilyn Goode, Carvas Pickens, Lora Moore, Valarie Clark, and Tajuan Moore.  Pursuant to 42 C.F.R. § 455.23(f), our stay order maintained the suspension of payment for claims submitted by the five aides named in the suspension letter, but otherwise lifted the suspension.

The Department’s answer cites § 208.164.2, which allows the Department “to suspend, revoke, or cancel any contract or provider agreement  . . . where it is determined the provider has committed or allowed its agents, servants, or employees to commit acts defined as abuse or fraud in this section.”  Section 208.164.1(4) defines fraud as:

a known false representation, including the concealment of a material fact that the provider knew or should have known through the usual conduct of his profession or occupation, upon which the provider claims reimbursement under the terms and conditions of a contract or provider agreement and the policies pertaining to such contract or provider agreement of the department or its divisions in carrying out the providing of services.

The Department argues that its suspension should be upheld because Endless Care failed to fulfill the obligations of a vendor in the consumer-directed services program.  In particular, it cites § 208.909, RSMo Supp. 2012:

2.  Participating vendors shall be responsible for:

(1) Collecting time sheets or reviewing reports of delivered services and certifying the accuracy thereof;

*   *   *

(4) Monitoring the performance of the personal care assistance services plan.

and § 208.918.2(3),
 RSMo Supp. 2012, which requires vendors to:

Implement a quality assurance and supervision process that ensures program compliance and accuracy of records[.]

The Department argues that Endless Care’s practices – its review of time sheets for completeness, its monthly monitoring, mostly by telephone, and its training of consumers and attendants – did not meet these standards.  It further argues that Endless Care either knew or should have known that it was submitting false claims and thereby defrauding the Department.  


Endless Care denies that it ever knowingly billed the Department incorrectly.  At the hearing, Allen admitted that as a result of the Department’s investigation she now believes that some of the consumer-directed services for which Endless Care billed the Department were not in fact provided.  But she consistently denied that she knew or believed that at the time Endless Care billed for the services.  Endless Care maintains that it followed all the requirements for 
vendors contained in 19 CSR 15-8.400 et seq.
  In particular, it points to the following provision of that regulation:
(4) In addition to the above requirements, vendors shall be responsible, directly or by contract, for the following:

(A) Maintaining a list of eligible attendants: 

1. Ensuring that each attendant is registered, screened, and employable pursuant to the Family Care Safety Registry (FCSR) and the Employee Disqualification List (EDL) maintained by DHSS, and applicable state laws and regulations; 

*   *   *

(B) Training and orientation of consumers in the skills needed to recruit, employ, instruct, supervise and maintain the services of attendants including, but not limited to: 

*   *   *

3. Identification of issues that would be considered fraud of the program; 

*   *   *
(F) Performing case management activities with the consumer at least monthly to provide ongoing monitoring of the provision of services in the plan of care and other services as needed to live independently; 

*   *   *
(I) Ensuring that the consumer's case file contains, at a minimum, the following: 

*   *   *
2. Consumer's original time sheets that contain the following: 

A. Attendant's name; 

B. Consumer's name; 

C. Dates and times of services delivery; 

D. Types of activities performed at each visit; 

E. Attendant's signature for each visit; and 

F. Consumer's signature verifying service delivery for each visit; 

*   *   *
4. Documentation of training provided to the consumer in the skills needed to understand and perform the essential functions of an employer; 

*   *   *
6. Signed documentation that the consumer has been informed of their rights concerning hearings and consumer responsibilities; 

A. Such forms must comply with Medicaid and/or DHSS' requirements[.]
Allen maintains that she met these regulatory requirements designed to safeguard against fraud, so she should not be subject to further penalty.

Lanigan testified that he believed Endless Care committed fraud because one-third of the attendants and consumers who participated in the consumer directed services program were committing fraud.  “I don’t know how anybody in a managerial position at Endless Care could not have known the extent of fraud that was occurring without doing everything that they were supposed to be doing to manage that program . . . I think I’ve made it clear that it would be negligent if they didn’t know.”  Tr. 132.  But Lanigan also testified that he believed the regulatory requirements for the program were “woefully deficient at best” for preventing fraud.  Tr. 142.

This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a 
choice between the conflicting testimony.  Id.  We find Allen a credible witness.  Moreover, there is no conflict in the testimony in this case.
That is because there is a difference between fraud and negligence.  

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  Independent Living Center of Mid MO, Inc. v. Dep’t of Social Services, MO HealthNet Division, 2013 WL 68896 (Mo. App. W.D. 2013), citing Hernandez v. State Bd. of Registration for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App. W.D. 1997).  Negligence is “the failure to use that degree of skill and learning ordinarily used under the same or similar circumstances by members of [the] . . . profession.”  Thiel v. Miller, 64 S.W.3d 76, 82 (Mo. App., W.D. 2005).  


The consumer-directed services program places fraud-prevention responsibility on all involved parties.  The consumer is responsible for training and supervising his or her attendant, preparing time sheets, ensuring that the units of care are within the consumer’s care plan, and notifying the vendor of any problems with the quality of care received.  19 CSR 15-8.200(6)(A), (B), (C), and (E).  The consumer is the employer of the attendant – the vendor is not.  Section 208.903.2; 19 CSR 15-8.400(4)(A)4.  Discovery of fraud is obviously difficult when the consumer is complicit in the fraud, as was evidently the case here.  


Thus, we believe Allen’s testimony that she did not know that attendants were submitting fraudulent time sheets, and we find she met the regulatory requirements for training and monitoring consumers and their attendants.   Endless Care asked consumers whether they had been in the hospital, whether their attendants actually performed the services expected, and whether they reviewed and signed their attendants’ time sheets.  This was, obviously, not enough to prevent fraud, and perhaps Endless Care was negligent in not taking additional steps to monitor whether services were actually performed.   But that is not the same as committing 
fraud, and we find that the steps Endless Care took to train and monitor consumers and attendants are sufficient to meet its burden to prove that it did not make “a known false representation, including the concealment of a material fact that the provider knew or should have known through the usual conduct of his profession or occupation.”



We also find that Endless Care did not “allow its agents, servants, or employees to commit acts defined as . . . fraud.”  While several attendants in its consumer-directed services program committed fraud, by law those attendants were not, as previously discussed, Endless Care’s employees.  And because they were not employees, they were also not its servants.  “A servant is a person employed to perform services in the affairs of another and who with respect to the physical conduct in the performance of the services is subject to the other's control or right to control.”   Restatement (Second) of Agency, sec. 220 (1958), quoted in Brister v. Ikenberry,  300 S.W.3d 588, 594 (Mo.App. E.D., 2009).  Finally, the attendants were not Endless Care’s agents.


 “Agency is the fiduciary relation which results from the manifestation of consent by one person to another that the other shall act on his behalf and subject to his control, and consent by the other so to act.” Restatement (Second) of Agency sec. 1 (1958); State ex rel. Elson v. Koehr, 856 S.W.2d 57, 60 (Mo. banc 1993), cited in State ex rel. Ford Motor Co. v. Bacon, 63 S.W.3d 641, 642 (Mo., 2002).  It requires three essential elements:

1) that an agent holds a power to alter legal relations between the principal and a third party; Restatement (Second) of Agency sec. 12;

2) that an agent is a fiduciary with respect to matters within the scope of the agency; Restatement (Second) of Agency sec. 13; [and]

3) that a principal has the right to control the conduct of the agent with respect to matters entrusted to the agent; Restatement (Second) of Agency sec. 14.

Elson, 856 S.W.2d at 60. The absence of any one of these three characteristics defeats the purported agency relationship. State ex rel. Bunting v. Koehr, 865 S.W.2d 351, 353 (Mo. banc 1993).  Id.  There is no evidence that the attendants had any power to alter legal relations between Endless Care and any other party.  We conclude that Endless Care did not commit fraud, and did not allow its agents, servants, or employees to commit fraud.  


13 CSR 70-3.030(4) outlines a range of sanctions for providers who have submitted false claims for payment.  These sanctions range from suspension or termination from participation in the MO HealthNet program, to suspension or withholding of payments, to recoupment from future payments, to retroactive denial of payments.  In the Department’s answer, it stated that it “has the authority to determine provider participation in Medicaid, administer sanctions, suspensions, and assess overpayments. §§ 208.164, 208.165, 208.201, and 13 CSR 70-3.020; 
13 CSR 70-3.030; and 13 CSR 70-3.130.”  But it does not ask for any sanction as provided in the regulations cited, such as recoupment of reimbursements paid to Endless Care for the false claims submitted on behalf of attendants Goode, Pickens, Lora Moore, Clark, Jackson, and Tajuan Moore.  It asks only that we uphold Endless Care’s suspension from the MoHealthNet program pursuant to § 208.164.2.  Because we have determined that Endless Care did not commit fraud, we conclude that Endless Care is entitled to reimbursement for the amounts it billed after September 2, 2011 – which does not include any claims for services provided by the attendants who defrauded the Medicaid program – but did not receive payment for.  It is also entitled to the return of its bond.
Summary


Endless Care is entitled to $115,579.89 in Medicaid payments for which it previously billed the Department but was not reimbursed.  At the end of this Commission's 30-day jurisdiction period, we will release the bond that Endless Care posted as security for its stay.

SO ORDERED on March 4, 2013.



________________________________



KAREN A. WINN



Commissioner
 

� RSMo Supp. 2012.  Statutory references, unless otherwise indicated, are to the RSMo 2000.


	� Elsewhere in the record, the effective date of the stay appears as October 5, 2011, but the difference is immaterial for purposes of this decision.


	�The “amount allowed” does not always equal the amount paid to Endless Care, because it was still subject to recoupment of the overpayment assessed against it in January 2011.


	� This statute was amended in 2010, but the amendment does not affect Endless Care’s obligations or our analysis.


	� Erroneously cited in the Department’s written argument as § 208.918.2(4).


� All references to the CSR are to the Missouri Code of State Regulations as current with amendments included in the Missouri Register through the most recent update.
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