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DECISION

Karen D. Ely is subject to discipline under § 335.066.2(12)
 because she did not properly document administration of medications to patients, which constitutes a violation of a professional trust.
Procedure


The State Board of Nursing (“Board”) filed a complaint on May 4, 2010, seeking this Commission’s determination that Ely is subject to discipline.  We served Ely by certified mail on June 21, 2010.  Ely did not file an answer.

This Commission convened a hearing on the complaint on October 26, 2010.  Attorney Tina M. Crow Halcomb represented the Board.  Ely did not appear and was not represented by counsel.


The matter became ready for our decision on October 26, 2010, the date the transcript was filed.

Findings of Fact

1. Ely is licensed by the Board as a licensed practical nurse (“LPN”).  Ely’s license was current and active at all times relevant to these findings.

COUNT I
2. On September 17, 2008, Ely was on duty as an LPN at St. Agnes Home.
3. While on duty, it was alleged that Ely unlawfully appropriated Vicodin from St. Agnes.

4. Ely was asked to submit to a drug test on this date.
5. Ely refused to submit to a drug test and resigned from her employment in lieu of submitting to the drug test.

6. St. Agnes notified the Kirkwood Police Department of the alleged unlawful appropriation of Vicodin.
7. The police officer from the Kirkwood Police Department informed the Board that there was not enough evidence to prove the allegations.

COUNT II
8. On July 13, 2009, Ely was on duty as an LPN at Mark Twain Manor.
9. While on duty, Ely signed for and received Oxycontin, oxycodone, Lyrica, Vicodin, and hydrocodone under the stated purpose of administering them to patients.
10. There is no documentation that Ely did not administer the medications listed in the previous paragraph to the patients for whom they were signed for and received.
11. There is no clear evidence to determine whether Ely unlawfully appropriated these medications for herself or whether she administered these medications and did not properly document this administration.

12. There is no clear evidence to determine whether Ely acted in this manner in the past or if this only occurred on July 13, 2009.

Conclusions of Law


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Ely has committed an act for which the law allows discipline.

The Board’s Evidence

The Board’s evidence in this case consists of two exhibits.  Exhibit 2 consists of the request for admissions served upon Ely by the Board.  Exhibit 1 is an affidavit from the Board’s executive director, with attached records.  These attached records consist primarily of the Board’s investigative reports along with their attached exhibits regarding the allegations described in the complaint.  Some of the evidence contained within this exhibit contradicts some of the other evidence contained within this exhibit.  Furthermore, some of the evidence  in Exhibit 1 contradicts some of the evidence contained within Exhibit 2.  Because the Board has the burden of proving that Ely is subject to discipline, we find contradictory evidence in favor of Ely.
COUNT I

In its complaint, the Board alleges that Ely is subject to discipline because she “took narcotics from [St. Agnes] without doctor orders and without charting the orders (narcotics taken from the facility were Vicodin tablets).”  In the next paragraph, the Board asserts that “Vicodin is 
a controlled substance pursuant to Chapter 195, RSMo.”  However, no such substance is listed as controlled under § 195.017.  If Vicodin is a brand name for a controlled substance, it is the Board’s responsibility to provide us with such evidence.  We are not responsible for supplementing the Board’s evidence.


From the context of the complaint, we infer that when the Board states Ely “took narcotics from [St. Agnes],” it means that Ely unlawfully acquired these narcotics.  However, the evidence submitted on this subject is contradictory.  While Exhibit 1 contains some hearsay statements that Ely may have unlawfully appropriated medication from a patient, another hearsay statement from the police officer claims that there was not enough evidence to prove the allegations.  Therefore, we find in favor of Ely based on the hearsay statement of the police officer from the Kirkwood Police Department provided in the investigative report contained in Exhibit 1.


Furthermore, in its complaint, the Board alleges that Ely “failed to accurately and timely document all controlled substances and/or medications administered to her patients.”  The Board also alleges that Ely failed to use her professional nursing judgment to act in the best interest of patients.  Again, the evidence is contradictory and discusses her failure to submit to a drug test, but does not mention her failure to timely document all controlled substances and/or medications administered to her patients.


Under this count, the Board claims that Ely is subject to discipline under § 335.066:
2. The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096; 

*   *   *

(12) Violation of any professional trust or confidence[.]
With the contradictory evidence provided, we find that the Board did not meet its burden to prove that Ely committed the acts alleged in Count I of its complaint.  Ely is not subject to discipline under § 335.066.2(5) or (12) for Count I.

Count II

Oxycodone is a Schedule II controlled substance.
  Hydrocodone is a Schedule II controlled substance.
  In its complaint, the Board alleges that Oxycontin, oxycodone, Lyrica, Vicodin, and hydrocodone are controlled substances under Chapter 195, RSMo.  However, Oxycontin, Lyrica, and Vicodin are not listed as controlled substances under § 195.017.  As previously stated, if these are brand names for controlled substances, it is the Board’s responsibility to provide us with that information.

Furthermore, the evidence provided for Count II is not conclusive.  All that is conclusive is that Ely signed for and received Oxycontin, oxycodone, Lyrica, Vicodin, and hydrocodone to administer to patients, and there is no documentation of such administration.  From the evidence provided, we cannot determine whether Ely unlawfully appropriated these medications for herself or whether she administered the medications to her patients and failed to properly document the administration.  Therefore, because the Board has the burden, we find that Ely administered the medications and failed to properly document the administration.

For Count II of its complaint, the Board alleges that Ely is subject to discipline under 
§ 335.066.2 for:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096; 

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096; 

*   *   *
(12) Violation of any professional trust or confidence[.]
Because the evidence provided does not prove that Ely unlawfully appropriated these medications, we do not find that she unlawfully possessed a controlled substance as defined under Chapter 195, RSMo.  Ely is not subject to discipline under § 335.066.2(1).

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being.”
  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts.  Although a licensee may be guilty of repeated instances of gross negligence and other violations of the standards of practice, that is not necessarily sufficient to establish incompetency unless the acts flowed from the licensee’s incompetence, that is, being unable or unwilling to function properly as an LPN.  An evaluation of incompetency necessitates a broader-scale analysis, one taking into account the licensee’s capacities and successes.


In Albanna, the surgeon was guilty of repeated violations of the standard of care, but none of the experts who testified that he violated standards of care testified that he was incompetent.  Also, there was ample evidence of the surgeon’s record of successful surgeries in extremely difficult and complex cases.  On that record, despite the surgeon’s repeated violations of the standard of care, the Court refused to find incompetency.
  Likewise, the hearsay statements submitted into evidence show that Ely was overall a good nurse.  Therefore, we do not find that she was incompetent based on her failure to document while on duty on one day.


Misconduct is the intentional commission of a wrongful act.
  Because the details in the Board’s exhibits are contradictory and not clear, we cannot find intent, which is an element of misconduct.  With the evidence provided, we find that Ely’s actions do not constitute misconduct.


Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  While proper documentation is important, we do not find that failure to document, in and of itself, is a deviation from professional standards of nursing that are so egregious as to demonstrate a conscious indifference to that professional duty.  Without more evidence, we find that Ely’s actions do not constitute gross negligence.

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Without more evidence, we must find that 
Ely’s failure to document the administration of medications was not for the purpose of intentionally perverting the truth or done with a disposition to defraud or deceive.  Consequently, with the evidence provided, Ely did not commit fraud or dishonesty.
Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  No evidence was presented indicating that Ely actively made a falsehood or untruth.  Therefore, with the evidence provided, we must find that Ely’s actions do not constitute misrepresentation.  Ely is not subject to discipline under § 335.066.2(5) for Count II.
Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  Under the current set of facts, the special knowledge that is required of Ely is the ability to properly document the administration of medication.  We find that proper documentation of medication is important so that patients receive their medication and are not overly medicated.  Therefore, it is essential that a nurse document all medication administered to a patient.  Such documentation falls under the knowledge and skills evidenced by licensure as an LPN.  Because Ely failed to perform this act, we find that she violated a professional trust with her patients.  Ely is subject to discipline under § 335.066.2(12).
Summary


Ely is subject to discipline under § 335.066.2(12) for violation of a professional trust.

SO ORDERED on February 9, 2011.



__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner
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