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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1321 BN 




)

JILL L. ELLISTON,

)




)



Respondent.
)

DECISION


The State Board of Nursing (“the Board”) has cause to discipline Jill L. Elliston because she failed to attend home-based patients and then covered up her failure through forgery and deceit.
Procedure


On July 12, 2010, the Board filed a complaint seeking our determination that Elliston is subject to discipline.  Although we served Elliston with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on a date before September 13, 2010 (the date we received the undated certified mail receipt from the United States Postal Service), she failed to answer the complaint.

On December 21, 2010, we convened a hearing on the complaint.  Tina M. Crow Halcomb represented the Board.  Although notified of the date and time of the hearing, neither Elliston nor anyone representing her appeared.   


The Board submitted its written argument on February 15, 2011.  The case became ready for our decision on February 28, 2011, which was the last day for Elliston to submit written argument.
Findings of Fact
1. Elliston was licensed by the Board as a registered professional nurse at all relevant times.  Her nursing license expired on April 30, 2009.
2. Elliston was employed by Intrepid USA Health Care (“Intrepid”) from April 23, 2008 until her termination on March 10, 2009 to provide in-home nursing care for Intrepid’s patients.
Patient A

3. On February 24, 2009, Intrepid was contacted by the daughter of one of its patients (Patient A), who complained that her father, the patient, had not been seen by a nurse in over a month.  This patient was on Coumadin, an anticoagulant, which required frequent monitoring of his blood.
4. When Elliston’s supervisor checked Patient A’s chart, she discovered records in the chart that purported to bear Patient A’s signature.
5. Both Patient A and his daughter denied that the signature on the records was Patient A’s actual signature, and denied that Elliston had been to Patient A’s home on February 4, 2009.

Patient B

6. Elliston created documentation in Patient B’s chart purporting to show that she had attended Patient B at Patient B’s home on January 23 and February 3, 2009.  The documentation bore a signature purporting to be Patient B’s signature.
7. When Elliston’s supervisor presented Patient B with the documentation, Patient B denied that the signature was genuine, and denied that Elliston had been to her home on January 23 or February 3, 2009.
Conclusions of Law

We have jurisdiction over the complaint.
  The Board has the burden of proving by a preponderance of the credible evidence that Elliston committed an act for which the law allows discipline.


The Board seeks to discipline Elliston under § 335.066.2(5) and (12) for:
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 355.096;

*   *   *

(12) Violation of any professional trust or confidence[.]

Subdivision (5) – Performance of Professional Functions or Duties


The Board alleges that Elliston’s conduct constituted incompetency, misconduct, fraud, misrepresentation, and gross negligence.  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency from the Missouri Supreme Court case of Albanna v. State Bd. of Reg’n for the Healing Arts,
 which analyzed incompetency as a “state of being” demonstrating a professional is unable or unwilling to function properly in the 
profession.
  We find Elliston’s conduct to be incompetent because she was unwilling to function properly in the profession of nursing, and her failure was documented for more than one patient.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Elliston’s actions constituted misconduct because her actions evidenced wrongful intent and were in themselves wrongful.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Elliston’s actions were intended to induce Intrepid to pay her for work she did not do and were fundamentally dishonest, and her false representations were made with the intent and purpose of deceit.  We find such conduct to constitute misconduct, fraud, and misrepresentation.

Gross negligence is an act or course of conduct constituting such a gross deviation from the standard of care a reasonable professional would exercise under the circumstances that it demonstrates a conscious indifference to a professional duty.
  Because the mental states for misconduct and gross negligence are mutually exclusive, we do not typically find cause to discipline for both misconduct and gross negligence, and do not so find in this case.  Elliston’s actions were deliberate and deceitful.  While those actions certainly deviated from the standard of care for a reasonable nurse, they also went beyond mere indifference to her duties, and so we do not find Elliston’s conduct to constitute gross negligence.  Therefore, we find cause to 
discipline Elliston for incompetency, misconduct, fraud, and misrepresentation under 
§ 335.066.2(5).
II.  Subdivision (12) – Professional Trust or Confidence


The Board argues that Elliston’s conduct violated a professional trust or confidence.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  By failing to attend to her patients as she was hired to do, then covering up her failure through forgery and deceit, Elliston violated the professional trust placed in her by her patients, her employer, and her colleagues.  Therefore, we find cause to discipline Elliston under § 335.066.2(12).
Summary

We find cause to discipline Elliston under § 335.066.2(5) and (12).

SO ORDERED on February 9, 2012.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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