Before the

Administrative Hearing Commission
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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 11-1657 BN



)

LINDA S. ELLIOTT,

)




)



Respondent.
)

DECISION


Linda S. Elliott is subject to discipline for failing to obey doctors’ orders.
Procedure


On August 11, 2011, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Elliott.  Elliott was personally served with a copy of the complaint and our notice of complaint/notice of hearing on October 13, 2011.  

We held a hearing on February 3, 2012.  Stephan Cotton Walker represented the Board.  Elliott did not appear, nor did anyone representing her.  We issued a briefing schedule allowing the parties to file proposed findings of fact, conclusions of law, and legal briefs no later than March 7, 2012.  The Board did so on February 28, 2012.  Elliott fax-filed a handwritten document on March 7, 2012.  It appears to be a belated attempt to file an answer or offer evidence rather than a legal brief.  It is signed but not attested.  We do not consider it as an 
answer because it was simply filed too late to be considered as such.  We discuss Elliott’s filing further in our conclusions of law.  
Findings of Fact

1. Elliott is licensed by the Board as a licensed practical nurse (“LPN”).  Her license was current and active in March 2010, but it expired on May 31, 2010, and remains expired.
2. Elliott was employed as an LPN at Shady Lawn Nursing Home (“Shady Lawn”) in Savannah, Missouri, from March 9, 2010 until March 29, 2010.
3. On March 25, 2010, Elliott was the charge nurse on duty at Shady Lawn.  She worked from 2:00 p.m. to 10:00 p.m.

4. Shady Lawn had a policy and procedure manual that set forth procedures for removing and inserting catheters.

5. Resident J.E. complained of urine leakage and asked for assistance.

6. Elliott removed J.E.’s old catheter.  When she did so, she violated Shady Lawn’s procedure manual in the following ways:

a. she did not wear sterile gloves;

b. she did not remove the catheter tube completely before clipping the tip of the catheter;

c. she did not use a syringe to aspirate all the fluid used to inflate the balloon; and 

d. she did not withdraw the catheter slowly and carefully.

7. Elliott got a new catheter for J.E.  When she inserted it, she failed to:
a. wash the patient’s genitalia and perineum thoroughly with soap and water before attempting to insert a new catheter;
b. lubricate the new catheter tip;

c. clean the connector tip;

d. insert the catheter gently;

e. wear sterile disposable gloves;

f. open the saline package with glove hands; and

g. check the placement of the catheter to avoid urine leakage.

8. Another nurse later removed the catheter Elliott had inserted and inserted a new one for J.E.

9. Elliott also removed resident L.N.’s catheter and inserted a new one.  When she did so, she tried to instill fluid into the catheter instead of deflating the balloon.

10. Another nurse removed the catheter Elliott had inserted and inserted a new catheter for L.N.

11. On the same shift, a resident reported to Elliott that his roommate had fallen.  Elliott did not check on the resident who had fallen.

12. On the same shift, resident J.R. asked for his evening accucheck and Lantus insulin.  He fell asleep and Elliott did not give him his accucheck or insulin.  The next day, his blood sugar was elevated.

13. On the same shift, Elliott’s manner was curt and rude with other residents.

14. Shady Lawn terminated Elliott’s employment on March 29, 2010.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Elliott has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.] 
Evidence


All of the Board’s evidence in this case is hearsay,
 but it was received without objection.  Section 536.070(8)
 provides: “Any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.”  This is equally true for hearsay evidence.
  That does not mean that we must accord equal weight to all evidence received.  The document Elliott filed on March 7, 2012 controverts a number of the Board’s allegations.  If she had been present at the hearing and had testified under oath to the same effect, we would have evaluated her credibility and might have found that her sworn, in-person testimony was more credible than the Board’s hearsay evidence.


However, Elliott did not file an answer, appear at the hearing, ask for a continuance or to appear by telephone, or otherwise participate until March 7, 2012 – one month after the hearing.  The purpose of setting a briefing schedule is not to allow for the introduction of additional evidence, but to allow the parties to present proposed findings of fact, conclusions of law, and briefs that support their position, based on the record made at the hearing. We consider her March 7, 2012 filing to be her attempt to offer evidence after the record was made at the hearing, and we cannot accept it as such.
Professional Standards – Subdivision (5)


The Board alleges that Elliott’s conduct constituted misconduct, incompetence, and gross negligence in the performance of the functions or duties of an RN.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the 
profession.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


We have no evidence indicating that Elliott acted willfully in the various shortcomings she displayed on March 25, 2010.  There are enough of them, however, that we consider she displayed incompetency as a nurse, even though the incidents are confined to one night.  We also conclude that her deviation from professional standards was sufficient to display a conscious indifference to her professional duty.  Elliott is subject to discipline pursuant to § 335.066.2(5) for gross negligence and incompetence.
Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  Elliott failed to follow Shady Lawn’s catheter procedures, and in doing so she subjected residents to unnecessary risk and pain.  She treated a resident rudely and neglected her duties to others.  She is subject to discipline under § 335.066.2(12).
Summary


Elliott is subject to discipline under § 335.066.2(5) and (12).  

SO ORDERED on April 16, 2012.


________________________________



KAREN A. WINN


Commissioner
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