Before the

Administrative Hearing Commission

State of Missouri

ELITE HEALTHCARE, LLC,
)



)



Petitioner,
)




)


vs.

)

No. 05-1362 DH



)

DEPARTMENT OF HEALTH 
)

AND SENIOR SERVICES,
)




)



Respondent.
)

DECISION


We dismiss the complaint of Elite Healthcare, LLC, for untimely filing.    

Procedure


On September 2, 2005, Elite Healthcare, LLC (“Elite”) filed a complaint appealing a decision of the Department of Health and Senior Services (“the Department”).  The Department filed a motion to dismiss on October 7, 2005.  A motion to dismiss addresses our jurisdiction to hear the complaint.
  Because the Department supports its motion with material outside the pleadings, we use our standard for summary determination.
  Under that standard, we grant the motion if the Department establishes facts under which the law requires a favorable decision and 
Elite does not genuinely dispute those facts.
  Elite filed its response to the motion on November 8, 2005.
  It does not dispute the following facts established by the Department’s affidavit.  
Findings of Fact

1. By letter mailed on July 22, 2005 (“the denial letter”), the Department denied Elite’s application to renew its contract to provide in-home services in the Department’s home and community based services program.  
2. The denial letter states:

The contractor shall have thirty days from the date of mailing or delivery of this notice to file a complaint requesting a hearing before the Administrative Hearing Commission. . . .
The Department sent the denial letter by certified mail to Elite at two different addresses, to its registered agent and to its attorney.  
3. On August 13, 2005, Elite sent a complaint appealing the denial letter (“the first complaint”) to the Department.  
4. On September 2, 2005, Elite sent another complaint appealing the denial letter to this Commission by certified mail (“the second complaint”).  
5. September 2, 2005, is more than 30 days after July 22, 2005.  
Conclusions of Law


We have no jurisdiction to hear Elite’s complaint.  The right to appeal the denial letter is set forth at § 660.310.1, RSMo Supp. 2004:
 
Notwithstanding any other provision of law, if the department of health and senior services proposes to deny . . . an in-home services provider agency contract, the department of health and senior 
services shall serve upon the applicant or contractor written notice of the proposed action to be taken.  The notice shall contain a statement of the type of action proposed, the basis for it, the date the action will become effective, and a statement that the applicant or contractor shall have thirty days from the date of mailing or delivery of the notice to file a complaint requesting a hearing before the administrative hearing commission. . . .
(Emphasis added.)  
The Department argues that the complaint must be filed before this Commission, not the Department.  The Department contrasts other statutes that allow a hearing before this Commission but require that the request be filed with the Department.
  Section 660.310.1, RSMo Supp. 2004, does not provide that Elite shall file its request with the Department.  Elite does not dispute that its complaint must be filed with us.  We agree with the Department.  

Elite’s time to file the complaint started when the Department mailed the denial letter because under a statute that starts the appeal time running from the date of mailing or delivery, the date of mailing starts the time to file a complaint.
  Filing means the following:

For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.[
]
(Emphasis added.)  
Under that statute, Elite never filed its first complaint with us because we did not receive it and Elite did not send it to this Commission by certified mail.  Elite argues that the Department should have forwarded the first complaint to us.  We sympathize with Elite, but we have no power to superintend the Department.
  
The Department argues that the second complaint is a nullity because a person not licensed to practice law filed it on Elite’s behalf.  We disagree because under such a statute that requires only filing “a petition,” that act need not constitute the practice of law, so no lawyer is required to do it.
  Elite filed its second complaint on the date that it sent the second complaint by certified mail, which was September 7, 2005.  Elite does not dispute that the second complaint’s filing date was more than 30 days from the denial letter’s mailing date, which was July 22, 2005.  
Elite argues that the Department’s notice of appeal rights was not sufficient because the notice was at the end of a lengthy denial letter and did not provide instructions on where to file the complaint and the Department did not assist Elite in properly filing.  If the Department did not comply with the requirements of law, a court might estop the Department from asserting the deadline.
  We have no such power.  Further, though § 660.310.1, RSMo Supp. 2004, requires notice of appeal rights, it does not prescribe any notice language, unlike other statutes requiring such notice.
  We cannot fault the Department for giving Elite the statutorily required notice in the statute’s own language.  
Because Elite did not timely file a complaint with us, we have no power to hear this case.  

Summary


Therefore, we grant the motion and dismiss the complaint.  

SO ORDERED on November 30, 2005.
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KAREN A. WINN
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