Before the

Administrative Hearing Commission

State of Missouri

ELITE HEALTHCARE, LLC,
)



)



Petitioner,
)




)


vs.

)

No. 05-1403 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,
)




)



Respondent.
)

DECISION


Elite Healthcare, LLC (“Elite”) is subject to repayment of  $31,131.72
 in Medicaid reimbursement for failure to keep adequate records and for improper billing.
Procedure


On September 16, 2005, Elite filed two complaints appealing decisions by the Department of Social Services, Division of Medical Services (“the Department”) assessing overpayment of Medicaid funds.  We opened Case Nos. 05-1403 SP and 05-1454 SP.  On October 31, 2005, the parties filed a joint motion for consolidation and leave to file an amended complaint.  By order dated November 3, 2005, we consolidated the two cases into 05-1403 SP, and granted leave to file an amended complaint.  Elite filed the amended complaint on 
February 23, 2006.

On June 13, 2006, we held a telephone conference with the parties.  Assistant Attorney General Sarah E. Ledgerwood represented the Department.  Chuck N. Chionuma, with Chionuma & Associates, PC, represented Elite.  The parties agreed to cancel the hearing, and we agreed to issue a decision based on the parties’ briefs.  The matter became ready for our decision on September 8, 2006, the date the last brief was due.

Findings of Fact

1. Elite was a company enrolled to bill Medicaid for personal home care services and had a contract with the Department to provide home care services.  Elite does not currently have a contract with the Department.  Elite’s provider status was terminated June 29, 2005.
2. The Department’s Program Integrity Section conducted a post-payment review (“the review”) of Elite’s Medicaid claims for dates of service between May 5, 2003, through March 20, 2005.
3. The review was performed in conjunction with the Department of Health and Senior Services (“DHSS”).  Kenneth Campbell, an employee of DHSS, conducted the review at Elite from April 4-8, 2005.  Campbell requested and reviewed records, and submitted to the Department the results of his review and copies of time sheets that Elite had provided to him during the review. 
4. At the conclusion of the review, on April 8, 2005, Elite’s manager, Halima Anaza, signed a statement indicating that they had produced all the records in their possession related to the clients and care givers that were the subject of the review.
5. The Department determined that the review revealed billing and documentation errors resulting in a total overpayment of $31,140.72.
6. By letters dated September 1, 2005, the Department assessed overpayments of $276.65 and $30,864.07.

7. To each of the final decision letters, the Department attached a chart organized by client containing a column identifying the corresponding error code and amount of overpayment associated with that error.

Error Codes A and B – Training and Documentation
8. DHSS reviewed Elite’s documentation to determine whether Elite’s employees had received the proper training for advanced personal care (“APC”) tasks and whether this was documented.
9. The personal care program has specific requirements for the caregivers.  No APC tasks shall be assigned to an aide who is not a licensed nurse until the aide has been fully trained to perform the task, the RN supervisor has personally observed successful execution of the task, and the RN supervisor has personally certified this in the aide’s record.
10. An aide must receive task training particular to each client, and the Department requires documentation that the aide providing the advanced personal care services received eight hours of classroom training.
11. Campbell was provided copies of all training documentation for Elite’s employees during the review.  There was no documentation about APC training for employees Dawn White, Bertha Johnson, Yolanda White, Kanzola Shorts, and Geraldine Thomas.  For employees Nicole Gillespie, Princes James, and Monte Craddock, the documentation was inadequate in that it did not clearly identify the client with whom the aide was task trained.  For employees Nicole Gillespie, Marie Robinson, and Alicia Green, DHSS was unable to determine from the 
documentation if the aide was task trained with a client who was authorized for APC tasks.  The Department labeled this documentation deficiency Error Code “A.”
12. Documentation also revealed that several aides did not receive the eight hours of APC classroom training and in some cases that aides were not trained for all tasks indicated on the time sheets (Marie Robinson, Kanzola Shorts, and Princes James).
  The Department labeled this Error Code “B.”
Error Codes C through G – Time Sheets
13. During its review, the Department reviewed the copies of the clients’ time sheets that Elite provided Campbell during the review.  The review of the time sheets revealed five errors in documentation for which a sanction was assessed.
14. The time sheets did not adequately document the provision of APC tasks on particular dates.  The Department labeled this documentation deficiency Error Code “C.”
15. The time sheets did not adequately document the required entry for the client’s signature for services on particular dates.  The Department labeled this documentation deficiency Error Code “D.”
16. The time sheets did not adequately document the aide’s time in and/or out for particular days.  The Department labeled this documentation deficiency Error Code “E.”
17. The time sheets did not adequately document the provision of personal care or homemaker chore tasks on particular dates.  The Department labeled this documentation deficiency Error Code “F.”
18. The time sheets did not adequately document the date of the delivery of services to the clients.
  The Department labeled this documentation deficiency Error Code “G.”
19. Elite provided time sheets with its amended complaint.  Some of the time sheets are identical to those provided to Campbell and some are different.

Error Code H –Client in Nursing Home
20. During the review, DHSS also reviewed Elite’s documentation to check whether any of Elite’s clients, for whom they billed Medicaid, were in a skilled nursing facility or had passed away during the time Elite was billing for services.
21. Elite submitted time sheets for client P.G. indicating that Elite provided in-home personal care services from December 2004 through February 2005.
22. P.G. was authorized for 253 units of personal care, 23 units of APC, and one unit of nursing care.  Elite billed for all personal care, APC, and nursing care units, and the Department paid for all the units. 
23. P.G. was admitted to Plaza Manor Nursing Home on December 21, 2004, and was discharged on February 14, 2005.  She was readmitted on February 17, 2005.  In January 2005,  when P.G. spent the entire month in the skilled nursing facility, Elite billed for and received payment for 231 units of personal care, 21 units of APC, and one unit of nursing care.  In February 2005, when P.G. spent only three days in her own home, Elite billed for and received payment for 121 units of personal care and 11 units of APC.  The Department labeled this Error Code “H.”
Overpayment Amount

24. Elite was overpaid for the following clients in the following amounts for the reasons listed:

Name
First Service Date
Last Service Date
Error Code
Overpaid

WC
11/17/03
11/30/03
A
$248.08


12/01/03
12/07/07
A
106.32



12/08/03
12/14/03
A
124.04



12/15/03
12/31/03
A
282.88



01/01/04
01/31/04
A
426.24



02/01/04
02/15/04
A
142.08



02/16/04
02/28/04
D
13.72



02/16/04
02/28/04
A
230.88



03/01/04
03/14/04
A,C
248.64



04/05/04
04/18/04
A
248.64



04/19/04
04/30/04
A,C
213.12


05/01/04
05/15/04
A
266.40



05/16/04
05/31/04
A,C
266.40



06/22/04
06/30/04
A
124.32



07/01/04
07/04/04
A
35.52



07/05/04
07/18/04
A
239.68



07/19/04
07/31/04
A
230.88



08/06/04
08/20/04
A
270.00



11/22/04
11/24/04
A
54.00



11/25/04
11/30/04
A
108.00



12/02/04
12/02/04
A
17.00



12/03/04
12/31/04
A
522.00



01/02/05
01/02/05
A
18.00



01/03/05
01/31/05
A
504.00





4,940.84


PG
12/01/04
12/31/04
H
38.30



12/01/04
12/31/04
H
326.70



01/01/05
01/31/05
H
94.50



01/01/05
01/31/05
H
806.19



01/25/05
01/25/05
H
37.85



02/01/05
02/15/05
H
40.50



02/01/05
02/15/05
H
366.45





1,710.49


CH
08/09/04
08/20/04
A
88.80


08/21/04
08/31/04
A
108.00



09/01/04
09/10/04
A
72.00



09/13/04
09/19/04
A
72.00



09/20/04
09/30/04
A
252.00



10/01/04
10/08/04
A
234.00



10/11/04
10/17/04
A
90.00



10/18/04
10/24/04
A
90.00



10/25/04
10/31/04
A
162.00



11/01/04
11/19/04
A,C
288.00



11/22/04
11/30/04
A
252.00



12/01/04
12/15/04
A,C
450.00



12/16/04
12/31/04
A,C
540.00



01/01/05
01/15/05
A
216.00



02/16/05
02/28/05
A
54.00



03/01/05
03/20/05
A
522.00





3,490.80


SS
08/18/03
08/24/03
A,B
88.75


08/25/03
08/31/03
A,B
88.75



09/15/03
09/30/03
A,B
213.00



10/01/03
10/19/03
A,B
230.36



11/01/03
11/20/03
A,B,D
248.08



11/01/03
11/20/03
D
68.40



11/16/03
11/30/03
A,B
106.32



12/01/03
12/14/03
A,B
177.60



12/15/03
12/31/03
A,B
230.88



01/01/04
01/31/04
D
13.72



02/01/04
02/15/04
A,B
177.60



03/01/04
03/14/04
A,B
177.60



03/15/04
03/31/04
A,B
230.88



04/01/04
04/04/04
A,B
35.52



04/05/04
04/18/04
A,B
177.60



04/19/04
04/30/04
A,B
177.60



05/16/04
05/31/04
A,B
195.36



06/01/04
06/13/04
A,B
177.60



06/14/04
06/30/04
A,B
230.88



07/01/04
07/04/04
A,B
35.52



07/05/04
07/18/04
A,B
180.00



07/19/04
07/31/04
A,B
180.00



08/01/04
08/05/04
A,B
54.00



08/06/04
08/20/04
A,B
195.36



08/21/04
08/31/04
A,B,C
198.00



09/01/04
09/12/04
A,B
144.00



09/20/04
09/24/04
A,B
90.00


10/01/04
10/22/04
A,B
360.00



11/01/04
11/19/04
A,B
342.00



11/20/04
11/30/04
A,B
198.00



12/01/04
12/31/04
A,B
558.00



12/01/04
12/31/04
E
13.96



01/01/05
01/15/05
A,B
216.00



01/01/05
01/15/05
F
13.96



01/16/05
01/31/05
A,B
234.00



02/01/05
02/15/05
A,B
270.00



02/16/05
02/28/05
A,B
54.00



03/01/05
03/20/05
F
27.92



03/01/05
03/20/05
A,B
108.00





6,519.22


JT
12/15/03
12/31/03
A,B
265.80


01/01/04
01/31/04
A,B
426.24



02/16/04
02/29/04
A,C
71.04



03/01/04
03/14/04
A,C
124.32



03/15/04
03/31/04
A,C
71.04



04/01/04
04/04/04
A
17.76


04/05/04
04/18/04
A,C
71.04



04/05/04
04/18/04
F
137.20



04/19/04
04/30/04
A,C
53.28



05/01/04
05/15/04
A,C
71.04



05/16/04
05/31/04
A
106.56



06/01/04
06/13/04
A
17.76



06/14/04
06/30/04
A
213.12



07/05/04
07/18/04
A,D
213.12



07/05/04
07/18/04
D
123.48



07/19/04
07/31/04
A,D
213.12



07/19/04
07/31/04
D
108.92



08/01/04
08/05/04
A
71.04



08/06/04
08/20/04
A,C
230.88


08/21/04
08/31/04
A
144.00



09/01/04
09/19/04
A,C
270.00



09/20/04
09/30/04
A
180.00



10/01/04
10/31/04
A,C,E,G
468.00



11/01/04
11/05/04
A
90.00



11/06/04
11/19/04
A
180.00



11/20/04
11/30/04
A
162.00



12/01/04
12/15/04
A
234.00



12/16/04
12/31/04
A
252.00



01/01/05
01/15/05
A
180.00



01/16/05
01/31/05
A,C
72.00



02/01/05
02/15/05
A
108.00



03/01/05
03/20/05
A,C
162.00





5,108.76


MW
05/05/03
05/11/03
A,B,C
88.75


05/12/03
05/18/03
A,B,C
88.75



05/19/03
05/25/03
A,B
88.75



05/26/03
05/31/03
A,B,C
88.75



06/01/03
06/15/03
A,B,C
177.50



06/16/03
06/29/03
A,B,C
177.50



07/01/03
07/06/03
A,B
88.75



07/07/03
07/20/03
A,B,C
177.50



07/21/03
07/31/03
E
41.13



07/21/03
07/31/03
A,B,C,E
159.75



08/03/01
08/17/03
A,B
195.25



08/18/03
08/31/03
A,B
177.50



09/01/03
09/14/03
A,B
248.50



10/01/03
10/19/03
A,B
301.24



11/01/03
11/16/03
A,B
283.52



12/01/03
12/14/03
A,B
248.08



12/15/03
12/31/03
A,B
301.24



01/01/04
01/31/04
A,B
532.80


02/01/04
02/15/04
A,B
248.08



02/16/04
02/29/04
A,B
248.64



03/01/04
03/14/04
A,B
248.64



03/15/04
03/31/04
A,B,C
301.92



03/15/04
03/31/04
F
27.44



04/01/04
04/04/04
A,C
71.04



04/05/04
04/18/04
A
248.64



04/19/04
04/30/04
A
213.12



05/01/04
05/15/04
A
266.40



05/16/04
05/31/04
A
284.16



06/01/04
06/13/04
A
230.88



06/14/04
06/30/04
A
301.92



07/01/04
07/04/04
A
53.58



07/05/04
07/18/04
A
248.64



07/19/04
07/31/04
A
230.88



08/01/04
08/05/04
A,D
88.80



08/01/04
08/05/04
D
13.72


08/06/04
08/08/04
A
54.00



08/09/04
08/20/04
A
213.12



08/21/04
08/31/04
A
127.08



09/01/04
09/30/04
A
540.00



10/01/04
10/22/04
A
396.00



10/23/04
10/31/04
A
144.00



11/01/04
11/19/04
A
342.00



11/20/04
11/30/04
A
144.00



12/01/04
12/15/04
A
180.00



01/01/05
01/31/05
A
54.00



02/01/05
02/15/05
A
108.00





9,093.96


SS
11/01/03
11/16/03
D
59.20



11/01/03
11/20/03
D
68.40



01/01/04
01/31/04
D
11.88



01/01/04
01/31/04
D
13.72





153.20


MW
07/21/03
07/31/03
E
41.13



03/15/04
03/31/04
F
45.88



08/01/04
08/05/04
D
27.44





114.45





Total
31,131.72

25. The total amount of Medicaid funds that was overpaid to Elite is $31,131.72.
Conclusions of Law 

We have jurisdiction to hear Elite’s petition under § 208.156.2,
 which provides:

Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.

(Emphasis added.)  We decide the petition by remaking the decision that Elite appeals.
  We decide whether Elite is liable for an overpayment or sanction and, if so, the amount of the overpayment and appropriate sanction.  We must do what the Department must do, and we may do what the Department may do.
  Elite has the burden of proof.
  The standard of proof is a preponderance of credible evidence.
 

The Department’s Regulation 13 CSR 70-3.030 states:

(3) Program Violations.


(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:

*   *   *


1.  Presenting, or causing to be presented, for payment any false or fraudulent claim for services or merchandise in the course of business related to Medicaid;

*   *   *


4.  Failing to make available, and disclosing to the Medicaid agency or its authorized agents, all records relating to the services provided to Medicaid recipients or records relating to Medicaid payments, whether or not the records are commingled with non-Title XIX (Medicaid) records. . . .  Copies of records must be provided upon request of the Medicaid agency or its authorized agents . . . .  Failure to make these records available on a timely basis at the same site at which the services were rendered . . . or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and payments shall constitute a violation of this section and shall be a reason for sanction. . . .
(Emphasis added).
Documentation Provided After Review


The Department argues that we should not consider additional or altered documents that were provided by Elite after the review.  We agree.  In Starlett Grey v. Department of Social Services, No. 00-0018 SP, at 13 (Mo. Admin. Hearing Comm’n Nov. 16, 2000), we stated:  “[I]f a provider were allowed to cure inadequate documentation by producing revised records after the fact, there would never be any sanction for inadequate documentation.”
  A court has found a “rational basis” for the decision not to accept records after the audit.

Elite’s manager, Halima Anaza, signed a statement indicating that they had produced all the records in their possession related to the clients and caregivers that were the subject of the review.  We will not consider the records that Elite attached to its brief, and the records may not be used to counter a sanction for inadequate records.

Error Codes A and B – Training Documentation
The Department argues that Elite failed to document employees’ training as required by its Regulation 13 CSR 70-91.010
:
(5) Advanced personal care services are maintenance services provided to a recipient in the individual’s home to assist with activities of daily living when this assistance requires devices and procedures related to altered body functions.
*   *   *


(E) Criteria for Providers of Advanced Personal Care Services.  Providers of advanced personal care must meet all criteria for providers of personal care services described in section (3) of this rule.  Providers must sign an addendum to their Title XIX Personal Care Provider Agreement, and must possess a valid contract with the Department of Health ad Senior Services, Division of Senior Services and Regulation to provide Title XX services including advanced personal care services.  Residential care facilities wishing to provide advanced personal care services to the eligible residents of their own facility only may do so with only a signed addendum to their Title XIX Personal Care Provider Agreement.
*   *   *


2.  Personal care providers are required to provide training to advanced personal care aides, in addition to the preservice training requirements described in section (3) of this rule.  The additional training shall consist of eight (8) classroom hours and must be completed prior to the provision of any advanced personal care tasks.  Providers may waive this eight (8) hours of training if one of the following are met . . . .[
]
*   *   *


5.  Advanced personal care tasks as specified at (5)(B)1. through 9. shall not be assigned to or performed by any advanced personal care aide who is not a licensed nurse until the aide has been fully trained to perform the task, the RN supervisor has personally observed successful execution of the 
task and the RN supervisor has personally certified this in the aide’s personnel record.  Only RN visits necessary for task observation and certification in the home may be prior authorized and billed to Medicaid as an authorized nurse visit, as described in section (6) of this rule.  RN task observation and certification in a laboratory, or other non-home setting, may not be billed.
(Emphasis added.)

The Department offered into evidence training sheets that had been supplied at the review.  These sheets are deficient in several respects.  There was no documentation about APC training for employees Dawn White, Bertha Johnson, Yolanda White, Kanzola Shorts, and Geraldine Thomas.  For employees Nicole Gillespie, Princes James, and Monte Craddock, the documentation was inadequate in that it did not clearly identify the client with whom the aide was task trained.  For employees Nicole Gillespie, Marie Robinson, and Alicia Green, DHSS was unable to determine from the documentation if the aide was task trained with a client who was authorized for APC tasks.  Elite also failed to prove that its documentation showed that Marie Robinson, Kanzola Shorts, and Princes James received the eight hours of APC classroom training or were trained for all tasks indicated on the time sheets.
Due to this missing or insufficient documentation, Elite is liable for the overpayment.

Error Codes C through G – Time Sheets


The Department argues that Elite was overpaid because the following were not in accordance with the Department’s regulations: 

· C – no advanced personal care tasks were documented on time sheets
· D – time sheets contained no entry for the client’s signature
· E – “time in” or “time out” is missing from time sheets
· F – no personal care or homemaker chore tasks were documented
· G – date of delivery of service is missing from the time sheets

The Department argues that Elite violated its regulations by failing to keep adequate records of services rendered.  The Department defines adequate records in 13 CSR 70-3.030(1)(A):

Adequate documentation means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty. . . .

Regulation 13 CSR 70-91.010(4) regarding Medicaid reimbursement states:


(A) Payment will be made in accordance with the fee per unit of service as defined and determined by the Division of Medical Services.

(1) A unit of service is fifteen (15) minutes.

(2) Documentation for services delivered by the provider must include the following:

A.  The recipient’s name and Medicaid number;

B.  The date of service;

C.  The time spent providing the service which must be documented in one of the following manners:

(I) When personal care aide is providing services to one (1) individual in a private home setting . . . the actual clock time the aide began the services for that visit shall be documented as the start time, and the actual clock time the aide finished the care for the visit shall be documented as the stop time; . . .

*   *   *


D.  A description of the service;

E.  The name of the personal care aide who provided the service; and

F.  For each date of service: the signature of the recipient, or the mark of the recipient witnessed by at least one (1) person, or the signature of another responsible person present in the recipient’s home . . . .

(Emphasis added.)

Elite’s time sheets were deficient as we have found in our Findings of Fact, and Elite is liable for an overpayment.
Error Code H – Client in Nursing Home


The Department argues that if a client is in a nursing home, he or she cannot be receiving home care services; thus, the provider should not bill for services during this time period.  

Elite failed to refute the Department’s evidence
 that it billed for in-home services while P.G. was in a nursing home.  Elite argues that some of the money that was overpaid for this violation has already been recouped, but provides no evidence to support this.  Elite was overpaid because it billed and was paid for services to a client when she was in a nursing home.

Sanction

To determine the appropriate sanction, we consider the criteria set forth in 13 CSR 70-3.030(5):  the seriousness of the offenses; the extent of violations; the history of prior violations; prior imposition of sanctions; prior provision of provider education; and actions taken by peer review groups, licensing boards, professional review organizations or utilization review committees.  Regulation 13 CSR 70-3.030(4) lists several possible violations to consider in determining the seriousness of the offense, and one of these is harm to the program in the form of an overpayment.


The sanctions for program violations are set forth at 13 CSR 70-3.030(3).  The sanctions include withholding future provider payments, termination or suspension from participation in the Medicaid program, suspension or withholding of payments, referral to peer review committees or utilization committees, recoupment of future payments, education sessions, prior authorization of services, or referral for investigation. 

Elite has not shown that any sanction other than recoupment is appropriate.  We determine that the appropriate sanction is repayment of the amount of the overpayment as we have calculated it.

Summary


The Department overpaid Elite $ 31,131.72 in Medicaid funds and may recover that amount from it.

SO ORDERED on December 6, 2006.



________________________________



TERRY M. JARRETT


Commissioner

	�The Department’s figure was $31,140.72.


	�The Error Codes described in this decision are the same in both letters.


	�Resp. Brief, Ex. C.


	�Resp. Brief, Ex. E, Attachments E-1 and E-5.  


	�Resp. Brief, Ex. E, Attachment E-9.


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).


	�J.C. Nichols Co v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


	�Section 621.055.1.  


	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


	�See also Stacy v. Department of Soc. Servs., No. 01-1959 SP (Mo. Admin. Hearing Comm’n Oct. 10, 2002), aff’d in part, Stacy v. Department of Soc. Servs., 147 S.W.3d 846 (Mo. App., S.D. 2004) (the appellate court affirmed the entire AHC decision); Complete Care of American & International v. Department of Soc. Servs., 


No. 00-0627 SP (Mo. Admin. Hearing Comm’n Jan. 31, 2001).


	�Stacy, 147 S.W.3d at 853.


	�Although this regulation has been amended during the relevant time, it has not changed the requirements at issue in this case.


	�Elite does not argue that there should have been a waiver.


	�The Department’s evidence is not in the form of an affidavit, but there was no objection to its admission.
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