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)
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)

DECISION 


Electric Motor Supply, Inc. (“Electric Motor”) is not entitled to a sales tax refund for the August 2003 tax period because it did not file its refund claim within the time required by statute.  
Procedure


Electric Motor filed a complaint on October 26, 2006, challenging the Director of Revenue’s (“the Director”) final decision denying its refund claim.  


On November 3, 2006, the Director filed a motion for summary determination.  On November 15, 2006, we granted the Director’s motion to amend its motion for summary determination to correct a typographical error.  Although we gave Electric Motor until 
November 27, 2006, to respond to the motion, it did not respond.  
Our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may grant a motion for summary determination if any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint, and no party raises a genuine issue as to such facts.  

Findings of Fact

1. Electric Motor filed its August 2003 sales tax return, dated September 18, 2003, with the Director.  The return was due on September 22, 2003.  Electric Motor paid $2,662.85 in sales tax with the return.  The Director posted the return and payment on September 23, 2003.  
2. Electric Motor filed a claim for a refund of $525.05 in sales tax for the August 2003 tax period.  The refund claim was dated September 26, 2006, and postmarked September 27, 2006.  The Director received it on October 5 or 6, 2006.
  
3. On October 16, 2006, the Director issued a final decision denying the refund claim because it was not filed within three years of the date of alleged overpayment.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Electric Motor has the burden to prove it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 
(Mo. App., W.D. 1974).


Section 144.190.2 provides: 

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  

(Emphasis added.)  The Director’s Regulation 12 CSR 10-3.506(2) provides:  

If any return, payment or document required to be filed within a prescribed period or on or before a prescribed date, after that period or date, is delivered by United States mail to the director of revenue or the officer or person with which or with whom that document is required to be filed or payment made, then the date of the United States postmark stamped on the envelope shall be deemed to be the date of delivery.  This shall apply only if the postmark date falls within the prescribed period or on or before the prescribed date determined with regard to any extension granted and only if that document was deposited in the mail postage prepaid, properly addressed to the office, officer or person with which or with whom the document is required to be filed.  If any document is sent by United States registered mail, the registration shall be prima facie evidence that the document was delivered to the person to which or to whom it is addressed.  If any date including any extension of time for performing any act falls on a Saturday, Sunday or legal holiday in this state, the performance of that act shall be considered timely if it is performed on the next succeeding day which is not a Saturday, Sunday or legal holiday.
The Director asserts that she received Electric Motor’s August 2003 sales tax return and payment on September 22, 2003.  We do not find any evidence that supports that assertion.  The Director’s custodian of records merely certified the records and did not state any facts in her affidavit.  There is no evidence of the postmark date of the return and payment.  The Director asserts that the return and payment were stamped with a Julian date for processing purposes.  However, there is no evidence explaining that a Julian date appears on these documents.  A 
computer printout shows that a return was “posted” on September 23, 2003, and because the DLN number on that printout matches the number printed on the return and check, we have made a finding that the return and payment were posted on September 23, 2003.  Therefore, the sales tax for August 2003 was paid by September 23, 2003. 
Regulation 12 CSR 10-3.506(2) applies the postmark date as the filing date for a document required to be filed within a prescribed period of time, “only if the postmark date falls within the prescribed period[.]”  Electric Motor’s refund claim for the August 2003 tax period was postmarked on September 27, 2006.  The sales tax had been paid by September 23, 2003.  Therefore, the postmark date was not within the three-year prescribed period from the date of alleged overpayment.  Absent some statutory or regulatory provision to the contrary, a document is filed when the proper official actually receives it.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).  The Director received the refund claim on October 6, 2006.  The refund claim was not filed within three years of the date of the alleged overpayment.  

Electric Motor asserts that the refund claim was only slightly beyond the time limit and requests a “reasonable statute of limitations.”  Statutes of limitation were primarily designed to assure fairness by prohibiting stale claims.  Mikesic v. Trinity Lutheran Hosp., 980 S.W.2d 68, 73 (Mo. App., W.D. 1998).  If claims are not raised for long periods of time, evidence may no longer be in existence and witnesses are harder to find, thus allowing the truth-finding process to be undermined.  Id.  A party cannot sit on its rights to bring a timely claim.  Joel Bianco Kawasaki Plus v. Meramec Valley Bank, 81 S.W.3d 528, 530 (Mo. banc 2002).  This Commission must follow the statutes as enacted by the legislature and has no authority to grant extensions of time limits that the legislature has set.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Therefore, we deny Electric Motor’s refund claim.  

Summary


We deny Electric Motor’s refund claim for August 2003 because Electric Motors did not timely file it.  

SO ORDERED on December 6, 2006.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�The date on the Director’s exhibit is very difficult to read.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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