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DECISION 


Eighty Hundred Clayton Corporation, d/b/a Tropicana Lanes (Tropicana) is entitled to a refund of sales tax paid on its rentals of bowling shoes.  

Procedure


Tropicana filed a complaint on December 7, 2001, challenging the Director of Revenue’s November 28, 2001, final decision denying its claim for a refund of sales tax paid on bowling shoe rentals for July 1997 through December 1997, March 1998 through July 1998, September 1998 through January 1999, March 1999 through September 1999, and November 1999 through June 2000 (the refund period).
  


On July 22, 2002, the parties filed a stipulation of facts and requested a briefing schedule.  Branko J. Marusic, Jr., with Branko J. Marusic, Jr., LLC, and Paul J. Puricelli, with Stone, Leyton & Gershman, represent Tropicana.  Associate Counsel James L. Spradlin represents the Director.  


The matter became ready for our decision on October 8, 2002, when Tropicana filed the last written argument.  

Findings of Fact

1.
Eighty Hundred Clayton Corp., d/b/a “Tropicana Lanes,” is a Missouri corporation that operates a bowling center at its principal place of business, 7960 Clayton Road, St. Louis, Missouri.

2.
Tropicana charges its bowling center customers a fee for each game that a customer bowls (the bowling fee).  During the refund period, this fee averaged $2.25 per game.  The average Tropicana customer bowls three games per visit to the bowling center.

3.
Tropicana does not charge an admission fee for entry to its premises.  Spectators may enter and watch the bowling activities without paying a fee.

4.
Customers pay their bowling fees after they have completed their bowling activities.

5.
Customer wishing to participate in Tropicana’s bowling activities must wear bowling shoes.  Bowling shoes enable a bowler to slide his or her feet during the bowling lane approach before releasing the bowling ball.  The use of bowling shoes, rather than bowling in just socks, reduces the likelihood of an accident from a bowler slipping or falling.  Secondly, bowling shoes, as opposed to regular or “street shoes” do not leave foreign matter or marks on 

the approaches to the alleys, which would then require increased maintenance as well as result in additional safety hazards.

6.
For a fee (the shoe fee), Tropicana will provide its customers with bowling shoes for their use while bowling at the bowling center.  The shoe fee, which Tropicana increased during the refund period, averaged $1.75 for each customer use of bowling shoes during the refund period.  Tropicana established this charge based on a number of factors, including market forces of supply and demand, the cost of the shoes, their expected useful life, anticipated loss due to theft, and any other costs associated with renting and maintaining the shoes.

7.
Customers are not required to use Tropicana’s bowling shoes and may bring and use other bowling shoes to participate in the bowling activities.

8.
Customers desiring to use Tropicana’s bowling shoes must pay the shoe fee when the shoes are obtained (the shoe fees).  The price for the use of the bowling shoes is stated as “Shoe Rental” on Tropicana’s price board behind the cashier’s counter.  This fee is a one- time, flat charge that does not vary based on the amount of bowling activities in which a customer participates.  Customers may not take the shoes outside of the bowling center building, but may wear them in the building’s dining, lounge and vending areas.  Customers return the bowling shoes to Tropicana after completing their bowling activities.  All shoes must be returned before the bowling center closes for the day.

9.
Bowling center customers using bowling shoes provided by Tropicana do not receive a discount on their bowling fees.  Customers desiring to participate in Tropicana’s bowling activities must pay a separate bowling fee.

10.
Tropicana characterizes the shoe fee as “shoe rental” receipts on its internal financial statements.

11.
Tropicana purchased bowling shoes from a Missouri supplier.  Tropicana paid Missouri sales tax at the time of its purchase on the cost of the bowling shoes that were provided to its customers for their use during the refund period. 

12.
During the refund period, Tropicana paid Missouri sales tax in the amount of $23,888.65 on its shoe fees.

13.
During the refund period, Tropicana received shoe fees that averaged approximately 11½ percent of its total receipts from bowling activities and approximately 7 percent of its total receipts from all bowling center activities.

14.
Tropicana timely filed a Form 472B, Missouri Application For Sales/Use Tax Refund on or before August 21, 2000.  The refund claim sought a refund of Missouri sales tax in the amount of $23,888.65, which was the sales tax paid on the receipts from the shoe fee for the refund period.  

15.
The Director issued a final decision dated November 28, 2001, denying Tropicana’s refund claim.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Tropicana has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.020.1 provides:  


A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  

*   *   *


(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events; 

*   *   *


(8) A tax equivalent to four percent of the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of “sale at retail” as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property.  


Tropicana relies on Westwood Country Club v. Director of Revenue, 6 S.W.3d 885, 888-89 (Mo. banc 1999), where the court affirmed this Commission’s decision that Westwood was not subject to sales tax on its rentals of golf carts.  The court determined that section 144.020.1(8) was more specific than section 144.020.1(2) and should therefore control.  Id. at 889.  Because Westwood had paid sales tax on its purchases or leases of golf carts, it did not have to charge sales tax on its subsequent cart rentals to its members.  Id.  Following this theory, Tropicana argues that it rented the bowling shoes to its patrons, and that the shoe fee is not subject to sales tax because it already paid sales tax when it purchased the shoes.  


The Director relies on two decisions of this Commission, Six Flags Theme Parks, Inc. v. Director of Revenue, No. 00-1188 RV (Mo. Admin. Hearing Comm’n June 5, 2002), and 

Tower Tee Golf, Inc. v. Director of Revenue, No. 00-0686 RV (Mo. Admin. Hearing Comm’n May 30, 2001).  In Six Flags, this Commission rejected the taxpayer’s claim that it leased video arcade games to its customers.
  In Tower Tee, this Commission rejected the taxpayer’s claim that it leased golf balls on its driving range to its customers.  This Commission determined that, practically speaking, the golf ball fee was a charge for using the driving range, rather than merely a charge for using golf balls, and corresponded functionally to an admission fee.  In such cases, the charges were regarded as fees to engage in the amusement, rather than fees for the rental of personal property.  In Six Flags at 13, this Commission quoted from Tower Tee: 

We doubt that the General Assembly intended to forego the collection of sales tax on the amounts paid for such fleeting, but lucrative, transactions by considering them to be “lease . . . receipts from that property.”  We must determine the imposition of sales tax based on the economic realities of the transaction, Scotchman’s Coin Shop v. Administrative Hearing Comm’n, 654 S.W.2d 873, 875 (Mo. banc 1983), and we choose a reading that conforms to those realities.  


We recognize that determining the applicability of the sales tax in various cases such as these may involve hair splitting and will depend on the particular facts and circumstances of each case.  Such is the nature of the sales tax laws, which were written as rules of general applicability or exemption, but must be applied to specific circumstances.  Examining the economic realities and facts of this case, we conclude that the shoe fee is for rental of the bowling shoes.  This case is distinguishable from Tower Tee in that Tropicana customers also paid a separate charge – the bowling fee – in order to engage in the recreational activity.  This case is similar to Westwood in that Tropicana customers were not required to rent equipment in order to participate in the activity.  Tropicana’s customers were free to bring their own bowling shoes if they desired.  The shoe fee was for the use of the bowling shoes and was thus a rental fee.  


Section 144.020.1(8) applies to amounts paid for the rental or lease of tangible personal property if the lessor purchased the property under conditions of sale at retail and paid tax at the time of purchase.  A “sale at retail” is defined as:  

any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration . . . .Where necessary to conform to the context of sections 144.010 to 144.525 and the tax imposed thereby, the term “sale at retail” shall be construed to embrace:  


(a) Sales of admission tickets, cash admissions, charges and fees to or in places of amusement, entertainment and recreation, games and athletic events[.]

Section 144.010.1(10).  The Director argues that Tropicana did not purchase the shoes as a sale at retail because Tropicana purchased the shoes for resale.  The Director argues that pursuant to section 144.010.1(10), the fees paid for the use of the shoes are thus considered sales at retail.  We disagree because Tropicana paid tax when it purchased the shoes, which would be inconsistent with a claim that it was purchasing them for resale.  In Westwood, the court already ruled that section 144.020.1(8), which is more specific, controls over section 144.020.1(2).  

6 S.W.3d at 889.  To conclude that section 144.020.1(8) does not apply because the shoe rental was a taxable resale would necessitate a holding that section 144.020.1(2) is in fact controlling, which is contrary to the court’s decision in Westwood.  


We recognize that the Director’s Regulation 12 CSR 10-3.179(1)(B) provides:  

(1) Separate incidences of sales tax may apply to the same tangible personal property where the property is the subject matter of entirely distinct transactions.  

*   *   *


(B) Example:  A taxpayer operates a bowling business.  S/he must pay sales tax to the vendor on the purchase of bowling shoes for his/her business and s/he must collect sales tax on the 

rental fees on the shoes charged to customers in his/her place of amusement.  


Though the regulation was rescinded effective October 30, 2002, it was effective during the periods at issue.  However, the regulation predated the court’s decision in Westwood, and we are not required to follow a regulation that is contrary to statute.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  The sales tax laws are intended to impose the sales tax only once during the stream of commerce.  Westwood, 6 S.W.3d at 888.  In this case, the taxpayer paid the tax at two points in the stream of commerce, and the question is which was proper.
  Because section 144.020.1(8) is applicable, Tropicana is entitled to a refund of the sales tax paid on the shoe fees, plus interest.  Section 144.190.2.  

Summary


Tropicana is entitled to a refund of $23,888.65 in sales tax on shoe fees for the refund period, plus interest.  


SO ORDERED on November 8, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�Certain months were omitted because at the time of the refund claim, Tropicana was attempting to obtain copies of the original returns for those months from the Director.  


	�All statutory references are to the 2000 Revised Statutes of Missouri.


	�Six Flags is currently on appeal before the Supreme Court of Missouri, and was argued on November 7, 2002.  


	�We recognize that any time a sales tax refund is ordered, the business that remitted that tax may receive a windfall by not returning that tax to its customers, the parties who actually bore the brunt of paying the tax.  Central Hardware v. Director of Revenue, 887 S.W.2d 593, 595 (Mo. banc 1994).  However, that situation is solely within the province of the legislature.  We would not encourage taxpayers to pay a sales tax at two different ends of a transaction and then apply for a refund, but nothing precludes a refund in this case.  Section 144.190.
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