Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF COSMETOLOGY,
)



)



Petitioner,
)




)


vs.

)

No. 06-0483 CS



)

TISA EGGERS,

)




)



Respondent.
)

ORDER GRANTING SUMMARY DETERMINATION IN PART


We grant the State Board of Cosmetology’s (“the Board”) motion for summary determination and find that Tisa Eggers is subject to discipline under § 329.140.2(2), (3), and (11)
 because she pled guilty to stealing, an offense reasonably related to the qualifications of a cosmetologist, an essential element of which is dishonesty, and involving moral turpitude.  She is also subject to discipline for using fraud, deception, and misrepresentation to renew her license and because her license was renewed based on a material mistake of fact.

We grant summary determination to Eggers in that she is not subject to discipline under 
§ 329.140.2(5) or (13) for pleading guilty to offenses or for lying on her renewal application.


We deny the Board’s motion in part because it has not proven that Eggers is subject to discipline under § 329.140.2(1), (5), or (13).

Procedure


On April 18, 2006, the Board filed a complaint seeking to discipline Eggers.  On May 25, 2006, Eggers was served with a copy of the complaint and our notice of complaint/notice of hearing.  On June 30, 2006, the Board filed a first amended complaint.  On July 21, 2006, Eggers, through an attorney, filed an answer.


On July 24, 2006, the Board filed a motion for summary determination.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) Eggers does not dispute and (b) entitle the Board to a favorable decision. 


We gave Eggers until August 11, 2006, to respond to the motion, but she did not.  Therefore, the following facts as established by the Board are undisputed.
Findings of Fact

1. Eggers holds a Missouri Class-CA and a Class-E cosmetology license.  Both licenses are, and were at all relevant times, current and active.
2. On December 8, 2003, in the Franklin County Circuit Court, Eggers was charged with committing the Class B misdemeanor of making a false report.  No. 03CR332724.  On November 30, 2005, the case was dismissed by the State – nolle prosequi.
3. On June 7, 2004, in the Franklin County Circuit Court, Eggers was charged with committing the Class A misdemeanor of theft/stealing (value of property or services is less than $500).  No. 04E1-CR00729.  On June 29, 2005, Eggers pled guilty to this crime, and the court suspended the imposition of sentence and placed her on probation for two years.
4. On September 3, 2005, Eggers submitted an application to renew her cosmetologist Class-CA license and her Class-E license for the period October 1, 2005, to September 30, 2007.  On each application, Eggers answered “No” to the question:

Within the last 10 years, have you been charged in any criminal prosecution, or have you been adjudicated guilty or entered a plea of guilty or nolo contendere, in any criminal prosecution in Missouri, or any other state, or in a United States Court for a felony violation?  Has your . . . license been subject to disciplinary action by a Board of Cosmetology in another state?
5. On October 21, 2005, in the Circuit Court of St. Charles County, Eggers pled guilty to the Class C felony of theft/stealing (value of property or services is $500 or more but less than $25,000).  No. 0511-CR02062.  The court suspended the imposition of sentence and placed Eggers on five years’ probation.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Eggers has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 329.140, which states:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration of authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or illegal possession of any controlled substance, as defined in chapter 195, RSMo; use of an alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by this chapter;

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;


(3) Use of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter;

*   *   *


(5) Incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;
*   *   *


(11) Issuance of a certificate of registration or authority, permit or license based upon a material mistake of fact;
*   *   *


(13) Violation of any professional trust or confidence[.]


Eggers holds the following licenses as defined in § 329.010(c) and (d), RSMo Supp. 2005:

(5) “Cosmetology” includes performing or offering to engage in any acts of the classified occupations of cosmetology for compensation, which shall include:

(a) “Class CH – hairdresser” includes arranging, dressing, curling, singeing, waving, cleansing, cutting, bleaching, tinting, coloring or similar work upon the hair of any person by any means; or removing superfluous hair from the body of any person by means other than electricity, or any other means of arching or tinting eyebrows or tinting eyelashes.  Class CH – hairdresser also includes any person who either with the person’s hands or with mechanical or electrical apparatuses or appliances, or by the use of cosmetic preparations, antiseptics, tonics, lotions or creams engages for compensation in any one or any combination of the following:  massaging, cleaning, stimulating, manipulating, exercising, beautifying or similar work upon the scalp, face, neck, arms or bust;

(b) “Class MO – manicurist” includes cutting, trimming, polishing, coloring, tinting, cleaning or otherwise beautifying a person’s fingernails, applying artificial fingernails, massaging, 
cleaning a person’s hands and arms; pedicuring, which includes cutting, trimming, polishing, coloring, tinting, cleaning or otherwise beautifying a person’s toenails, applying artificial toenails, massaging and cleaning a person’s legs and feet;

(c) “Class CA – hairdressing and manicuring” includes all practices of cosmetology as defined in paragraphs (a) and (b) of this subdivision;

(d) “Class E – estheticians” includes the use of mechanical, electrical apparatuses or appliances, or by the use of cosmetic preparations, antiseptics, tonics, lotions or creams, not to exceed ten percent phenol, engages for compensations, either directly or indirectly, in any one, or any combination, of the following practices:  massaging, cleansing, stimulating, manipulating, exercising, beautifying or similar work upon the scalp, face, neck, ears, arms, hands, bust, torso, legs or feet and removing superfluous hair by means other than electric needle or any other means of arching or tinting eyebrows or tinting eyelashes, of any person[.]
Subdivision (1)

The Board argues that there is cause to discipline Eggers for use or illegal possession of a controlled substance.  The Board’s only evidence of this is that Eggers admitted to the following allegation in the first amended complaint:

15.  On or about September 8, 2005, Eggers admitted that she had worked on clients while under the influence of narcotics[;]
and that Eggers admitted to the following request for admissions: 

16.  Please admit, on September 8, 2005, Eggers admitted that she had worked on clients while under the influence of narcotics.


The Board did not ask Eggers to admit that she actually worked on clients under the influence of narcotics, only that she admitted that she did so.  We do not have enough information about this incident to make a finding of fact about Eggers’ conduct.  While we find that this allegation in the complaint is sufficient to place Eggers on notice that she might be 
subject to discipline under § 329.140.2(1),
 there is insufficient proof that she committed the conduct that would subject her to discipline under this subdivision.  We have no evidence as to what narcotic Eggers is alleged to have used and whether it was illegal or whether she had a valid prescription for it.  The Board’s evidence does not prove that any conduct occurred.

We deny the motion for summary determination because the Board failed to prove that Eggers is subject to discipline under § 329.140.2(1).

Subdivision (2)

The Board argues that there is cause to discipline Eggers because she pled guilty to an offense reasonably related to the qualifications, functions or duties of her profession, an essential element of which is fraud or dishonesty, or involving moral turpitude.

The Board argues that the offense of theft is reasonably related to the qualifications of a cosmetologist because § 329.050.2(1), RSMo Supp. 2005, requires the licensee to possess good moral character.  Good moral character is honesty, fairness, and respect for the law and the rights of others.


Eggers pled guilty to stealing under § 570.030, RSMo Supp. 2005:


1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.

We agree that the offense of stealing is reasonably related to the qualifications of a cosmetologist.  Therefore, Eggers is subject to discipline under § 329.140.2(2).

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of 
integrity or a disposition to defraud or deceive.
  An essential element is one that must be proven for a conviction in every case.
  Consistent with our past decisions, fraud is not an essential element of stealing, but dishonesty is.
  Eggers is subject to discipline under § 329.140.2(2) for pleading guilty to an offense an essential element of which is dishonesty.

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 
(Mo. banc 1929)).  We agree that stealing is a crime involving moral turpitude.


Eggers is subject to discipline under § 329.140.2(2) for pleading guilty to an offense involving moral turpitude.
Subdivision (3)


The Board argues that there is cause to discipline Eggers for using fraud, deception, or misrepresentation because she failed to disclose her guilty pleas on her renewal applications. Deception is the act of causing someone to accept as true what is not true.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  We agree that Eggers is subject to discipline under § 329.140.2(3) for lying on her renewal application.
Subdivision (5)


The Board alleges that there is cause to discipline Eggers for incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of her profession.

Incompetence is a general lack of, or a lack of disposition to use, a professional ability.
  Competence refers to “the actual ability of a person to perform in [the] occupation.”
  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
 


As noted in the above referenced definitions of cosmetologist, the renewal application is not part of the functions or duties of the profession.
  Neither is pleading guilty to an offense such as stealing.  The Board argues that working on clients under the influence of narcotics violated this subdivision, but the Board has not proven that Eggers did this.  The Board has presented no other evidence to support these allegations.

We grant summary determination to Eggers in that she is not subject to discipline under 
§ 329.140.2(5) for pleading guilty to offenses or for lying on her renewal application.  We deny the Board’s motion for summary determination because the Board did not prove that Eggers is subject to discipline under § 329.140.2(5) for working on clients under the influence of narcotics.

Subdivision (11)


The Board argues that there is cause to discipline Eggers because her licenses were renewed based upon a material mistake of fact.  The dictionary definition of “material” is “having real importance or great consequences[.]”
  We agree that Eggers’ criminal history is material and that her license was renewed based on her omissions about this criminal history.  Eggers is subject to discipline under § 329.140.2(11).

Subdivision (13)


The Board argues that there is cause to discipline Eggers because she violated a professional trust or confidence.

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
 

As we noted in a prior case involving lying on an application:  “All persons have a moral duty to be honest.  It is not a special skill for which a manicurist license issues as the State’s seal of professional approval.”
  We also find that Eggers did not violate a professional trust by pleading guilty to offenses.  The Board argues that working on clients under the influence of narcotics violated this subdivision, but the Board has not proven that Eggers did this.

We grant summary determination to Eggers in that she is not subject to discipline under 
§ 329.140.2(13) for pleading guilty to offenses or for lying on her renewal application.  We deny the Board’s motion for summary determination because the Board did not prove that Eggers is 
subject to discipline under § 329.140.2(13) for working on clients under the influence of narcotics. 
Summary


We grant the motion for summary determination and find that Eggers is subject to discipline under § 329.140.2(2), (3), and (11).  We grant summary determination to Eggers and find that she is not subject to discipline under § 329.140.2(5) or (13) for pleading guilty to offenses or for lying on her renewal application.  We deny the Board’s motion in part because it has not proven that Eggers is subject to discipline under § 329.140.2(1), (5), or (13) for working on clients under the influence of narcotics.  The Board shall inform us by September 8, 2006, whether it will proceed with the remaining allegations at the hearing set for September 12, 2006.

SO ORDERED on September 7, 2006.



________________________________



JOHN J. KOPP



Commissioner
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