Before the

Administrative Hearing Commission

State of Missouri

MAC ALLEN EDWARDS and
)

MARSHA NELL EDWARDS,
)



)



Petitioners,
)




)


vs.

)

No. 99-2735 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On August 20, 1999, Mac Allen Edwards and Marsha Nell Edwards (the Edwards) filed a petition challenging the Director of Revenue’s final decision assessing them Missouri income tax, interest, and additions to tax for the 1994 tax year.  The Edwards argue that it is unconstitutional to apply income tax to them.  This Commission convened a hearing on the petition on January 13, 2000.  The Edwards presented their case.  Senior Counsel Wood Miller represented the Director.  


The parties elected to file written arguments.  The matter became ready for our decision on April 10, 2000, the date the last written argument was due.

Findings of Fact

1. The Edwards resided in Eagleville, Missouri, for all of 1994.

2. The Edwards were employed in 1994.  They reported on their 1994 federal income tax return a combined federal adjusted gross income of $29,213 ($18,217 for Mac Edwards and $10,996 for Marsha Edwards).  They had no dependents in 1994, and they paid $2,696 in federal income taxes for the 1994 tax year.

3. Mac Edwards worked as a truck driver for Swift Transportation Company (Swift) in 1994.  Swift has its headquarters in Phoenix, Arizona.  Mac Edwards worked out of Swift’s terminal in Edwardsville, Kansas.  Mac Edwards did not file a 1994 Kansas income tax return, and he did not pay any Kansas income tax in 1994.

4. On April 15, 1995, the Edwards filed a 1994 combined Missouri individual income tax return (original return).  Their original return reported:



Federal adjusted gross income

$29,213



Missouri modifications

0



Missouri adjusted gross income

29,213



Missouri standard deduction

6,350



Federal income tax deduction

2,696



Personal exemptions

2,400



Missouri taxable income

17,767



Missouri tax

635



Missouri withholding credit

1,391



Overpayment to be refunded 

756

5. The Director paid a refund of $756 to the Edwards after they filed their original return.

6. On April 15, 1998, the Edwards filed an amended 1994 combined Missouri individual income tax return (amended return).  The amended return reported zero income, no tax due, withholdings of $1,391, a previous refund of $756, and requested a refund of the remaining $635.

7. The Director processed the amended return and issued a refund of $765.17 (tax of $635 and interest of $130.17) by check dated October 23, 1998.

8. On April 7, 1999, the Director issued a notice of adjustment indicating that the October 23, 1998, refund was issued in error.  The notice of adjustment indicated a total balance due of $834.88, including additions of $38.25, and interest of $31.63.  The notice of adjustment showed the following calculations:

Federal adjusted gross income

$29,213

Missouri modifications

0

Missouri adjusted gross income

29,213

Missouri standard deduction

6,350

Federal income tax deduction

2,696

Personal exemptions

2,400

Missouri taxable income

17,767

Missouri tax

635

Withholdings

1,391

9. On or about April 20, 1999, the Edwards mailed documentation to the Director indicating their objections to the notice of adjustment.

10. On May 19, 1999, the Director issued a notice of deficiency to the Edwards indicating tax due for 1994 in the amount of $765, additions of $38.25, and interest. 

11. By letter dated May 27, 1999, the Director requested the Edwards to provide additional information, including a copy of any correction notice issued by the Internal Revenue Service. 

12. The Edwards responded to the notice of deficiency and to the request for further information by letter dated June 8, 1999, stating their objections. 

13. On August 11, 1999, the Director issued his final decision to the Edwards for tax year 1994 indicating an assessment of tax due in the amount of $765, additions of $38.25, and interest.

Conclusions of Law


We have jurisdiction to hear the Edwards’ petition.  Section 621.050.1.
  The Edwards have the burden to prove that they are not liable for the amounts assessed.  Section 621.050.2 and section 136.300, RSMo Supp. 1999.  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

I.  Tax


The Edwards raise numerous familiar arguments protesting the tax laws of Missouri and of the United States.  The Edwards argue that the state statutes and related federal statutes are invalid and unconstitutional.  However, this Commission does not have power to declare any provision of law invalid or unconstitutional.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  The Edwards argue that wages are not income subject to tax.  The courts have repeatedly held that wages are taxable income.  Denison v. C.I.R., 751 F.2d 241, 242 (8th Cir. 1984), cert. denied, 471 U.S. 1069 (1985).  The Edwards argue that the filing of a tax return is voluntary and that the Director’s attempts to collect the tax are acts of fraud.  The United States Court of Appeals dealt with each of those issues in May v. C.I.R., 752 F.2d 1301 (8th Cir. 1985).  In that case, May’s petition to the tax court:

asserted, inter alia, that he is not subject to federal income tax because the Internal Revenue Code contains no definition of “income”; that his income for these years was derived solely from wages which is neither “gain” nor “profit” subject to the federal income tax; that the filing of a tax return is voluntary and he did not “volunteer to self-assess himself” for the years in question; and 

that the Commissioner violated the Privacy Act of 1974, 5 U.S.C. § 552a (1982), an act of fraud which vitiates his obligation to comply with any act.


Id. at 1302-03.  The tax court dismissed that petition because it was merely: 

comprised of various tax protestations which have been repeatedly and soundly rejected, [and] the petition was frivolous and had been instituted primarily to delay the payment of taxes. 

Id. at 1303.  The court of appeals affirmed the tax court’s dismissal, stating:

the complaint merely contains conclusory assertions attacking the constitutionality of the Internal Revenue Code and its applicability to the taxpayer. Tax protest cases like this one raise no genuine controversy; the underlying legal issues have long been settled. See, e.g., Abrams, 82 T.C. at 406-07 (citing cases rejecting similar arguments).

Id. at 1304 (footnote omitted).  The court stated that such cases are:   

commenced without any legal justification but solely for the purpose of protesting the Federal tax laws.  This Court has before it a large number of cases which deserve careful consideration as speedily as possible, and cases of this sort needlessly disrupt our consideration of those genuine controversies.  Moreover, by filing cases of this type, the protestors add to the caseload of the Court, which has reached a record size, and such cases increase the expenses of conducting this Court and the operations of the IRS, which expenses must eventually be borne by all of us.  Many citizens may dislike paying their fair share of taxes; everyone feels that he or she needs the money more than the Government.  On the other hand, as Justice Oliver Wendell Holmes so eloquently stated: “Taxes are what we pay for civilized society.”  Compania de Tabacos [sic] v. Collector, 275 U.S. 87, 100 [48 S.Ct. 100, 105, 72 L.Ed. 177] (1927). 

Id. at 1305.  The court of appeals also affirmed the tax court’s award of monetary sanctions against May for filing a frivolous appeal solely to delay the payment of tax.  The Edwards do not convince us to decide in their favor on arguments that have been repeatedly and firmly rejected by the courts.


The Director argues that the Edwards owe Missouri income tax as assessed pursuant to sections 143.121 and 143.011.  Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxable on all income, no matter where it is earned.  Section 143.121; Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  Section 143.101 defines “resident” as:

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state.


“’Domicile’” is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.”  

In re Estate of Potashnick, 841 S.W.2d 714, 720 (Mo. App., E.D. 1992).  “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  In re Estate of Toler, 325 S.W.2d 755, 759 (Mo. 1959). 


The Edwards were residents of Missouri in 1994.  They were domiciled in Eagleville, Missouri.  They are subject to Missouri income tax pursuant to sections 143.121 and 143.011.  

A.  Adjusted Gross Income


The Edwards’ Missouri adjusted gross income is their federal adjusted gross income, subject to the modifications in section 143.121.  Section 143.121.1 provides:


1.  The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.

The Edwards’ federal adjusted gross income for 1994 was $29,213.  They are not entitled to any modifications on that amount under section 143.121.  Therefore, their Missouri adjusted income for 1994 is $29,213. 

B.  Missouri Taxable Income


Under section 143.111, the Edwards’ Missouri taxable income is their Missouri adjusted gross income of $29,213, with the following deductions. 


Section 143.111 deducts:


(1) either:  the Missouri standard deduction or the Missouri itemized deduction[.]

(Emphasis added.)  Section 143.131 provides:  


1.  The Missouri standard deduction may be deducted in determining Missouri taxable income of a resident individual unless the taxpayer or his spouse has elected to itemize his deduction as provided in section 143.141. 


2.  The Missouri standard deduction shall be the allowable federal standard deduction.


Pursuant to 26 U.S.C. section 63(c), the applicable 1994 federal standard deduction for the status of married filing jointly is $6,350.  Therefore, under section 143.131, the Edwards’ Missouri standard deduction is $6,350. 


In order to compute Missouri taxable income, section 143.111 provides for a reduction of federal income taxes as follows:


(4) the deduction for federal income taxes provided in section 143.171.

(Emphasis added.)  Section 143.171.2 provides:


2.  For all tax years beginning on or after January 1, 1994, an individual taxpayer shall be allowed a deduction for his federal income tax liability under chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is being filed, not to exceed . . . ten thousand dollars on a combined return[.]

Because the Edwards’ federal income tax liability for 1994 was $2,696, they may deduct that amount under section 143.171.2.


In order to compute Missouri taxable income, section 143.111 provides for a reduction by:


(2) the Missouri deduction for personal exemptions[.]

(Emphasis added.)  Section 143.151 provides:


A resident shall be allowed a deduction of one thousand two hundred dollars for himself and one thousand two hundred dollars for his spouse if he is entitled to a deduction for such personal exemptions for federal income tax purposes.

(Emphasis added.)  Under that provision, the Edwards are entitled to personal exemptions of $2,400.  


The Edwards’ Missouri adjusted gross income of $29,213 is reduced by modifications of $11,446 (Missouri standard deduction of $6,350 + federal tax deduction of $2,696 + personal exemptions of $2,400) resulting in a Missouri taxable income of $17,767.

C.  Amounts Due on Missouri Taxable Income


Sections 143.011 and 143.021 provide that the tax on $17,767 of Missouri taxable income is $635.  The Edwards had withholdings of $1,391 in Missouri income tax for 1994.  They received refunds of tax totaling $1,391 ($756 + $635).  The Director erroneously issued a refund of $765.17 (tax of $635 and interest of $130.17) by check dated October 23, 1998.  Therefore, we conclude that the Edwards owe $635 in Missouri income tax and $130.17 for the erroneous interest payment on October 23, 1998. 

II.  Additions


The Director agrees to abate the additions to tax.  Therefore, there is no assessment of additions before us, and the Edwards are not liable for additions.

III.  Interest


Section 143.731 imposes interest on an underpayment from the date the payment was due until it is paid.  Section 143.721 provides that an erroneous refund shall be considered an underpayment of tax on the date made.  The date of the erroneous refund was October 23, 1998.  Therefore, we conclude that the Edwards owe interest as assessed, plus additional accrued interest, on the erroneous refund of $765.17.  

Summary


For 1994 the Edwards owe a tax underpayment of $635 and an erroneous refund of interest in the amount of $130.17.  On the total amount owed of $765.17, the Edwards owe interest accruing from October 23, 1998, until paid.  They do not owe additions to tax for 1994. 


SO ORDERED on May 30, 2000.



_______________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted. 
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