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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The State Board of Chiropractic Examiners filed a complaint on May 26, 1998, seeking this Commission’s determination that Gary F. Edwards’ license to practice chiropractic is subject to discipline as a result of Edwards’ treatment of Duane Troyer.  The Board’s allegations include incompetency, gross negligence, misconduct, and practicing medicine.


This Commission convened a hearing on the complaint on May 18, 1999.  The Commission reconvened the hearing on June 29 and 30, 1999.  Sondra B. Morgan, Mark G. Anderson, and Gregory C. Mitchell, with Brydon, Swearengen & England, represented the Board.  Steven E. Mauer and Edward F. Downey, with Bryan Cave, represented Edwards.


The parties elected to file written arguments.  The matter became ready for our decision on December 2, 1999, when the Board filed the last written argument.

Findings of Fact

1. Edwards is licensed as a chiropractor in the State of Missouri, License No. 005243.  His license was current and active at all relevant times.  

2. Edwards practices at Edwards Back & Neck Care Center on Noland Road in Independence, Missouri.  Edwards treats 60 to 70 patients per day.    

3. Duane Troyer was a hemophiliac.  In April 1989, Duane learned that he had tested positive for human immunodeficiency virus (HIV) because he had received contaminated blood in 1984.  At the time he learned that he was HIV positive, Duane was engaged to Regina Hershberger.  

4. Duane, Regina, and members of their families attended a meeting with health professionals at the University of Missouri in Columbia in May 1989 to discuss the ramifications of his HIV positive condition.  Duane and Regina understood that they must use a condom and contraceptive foam in order to guard against transmitting the virus to Regina, that they must take precautions with Duane’s blood, and that they would be unable to have children.  At that time, AZT was the only drug available to treat HIV.  Duane elected not to be treated with AZT due to the side effects and the cost, as he did not have medical insurance.     

5. Duane and Regina proceeded with their September wedding plans.  During the period of preparation for their wedding, their religious leaders conducted an anointing ceremony and prayed for Duane to be healed.    

6. Duane and Regina were married on September 15, 1989.  Although they believed that God could heal Duane, they followed all precautions as recommended by Duane’s doctor in Columbia. 

7. Duane learned of Edwards through his parents and grandmother, who had been patients of Edwards.  Duane learned that Edwards had a treatment method using a computer that might be able to help him.  

8. Duane and Regina first visited Edwards on April 3, 1990.  Duane informed Edwards that he was HIV positive and wanted to know if there was anything that Edwards could do to help him.  Edwards had never treated an HIV patient before.  

9. Edwards explained the use of an Interro machine, which was a version of an electro-accupuncture according to Voll (EAV) machine, named after Reinhard Voll, the man who pioneered the use of such techniques.  Edwards attached a probe to Duane’s fingers and toes.  The probe was connected to a computer, which measured the electrical energy levels of certain body organ systems.  The computer screen showed bar graphs representing the different organ systems of the body.  Edwards represented that if a graph was at 50 on a numerical scale, that organ system was in balance and was functioning properly.  On this visit, the graphs were not lined up at 50.  Some of the graphs were close to 100.  

10. There are different models of the Interro machine.  Some versions perform only a diagnostic function, and others are able to assist in the preparation of a homeopathic remedy.
 Edwards had a version of the Interro that assisted in the preparation of a homeopathic remedy.

11. Edwards placed a small brown bottle on top of the Interro while operating the machine.  The bottle contained distilled water and McCormick’s gin.  According to EAV theory, the machine places an electrical charge in the water, and the alcohol is necessary to hold the charge.  The charge is meant to correct an electrical imbalance in the body.    

12. After using the machine, Edwards gave the bottle to Duane and told him to place 10 drops under his tongue 3 times per day after slapping the bottle on the palm of his hand.  Edwards never revealed to Duane and Regina that the contents of the brown bottles consisted of gin and water.   

13. Edwards made a handwritten notation on Duane’s patient information sheet:  “No symptoms – seeks nutritional counsel to help strengthen immune system for fight against possible AIDS.”  However, Regina and Duane did not tell Edwards that they were there solely for nutritional counsel.  They were there to see what Edwards’ machine was capable of doing for Duane.  

14. The use of an EAV machine such as the Interro to formulate a homeopathic remedy is taught at National Chiropractic College, which is a college approved by the Board.  (Tr. at 302, 416.)  Nutrition, including diet, vitamins, minerals, and herbs, is also taught at chiropractic colleges approved by the Board.   

15. The FDA approved advanced models of the Interro as a Class II medical device in 1997.  

16. Interros are used by medical doctors as well as chiropractors. 

17. Based on the Interro readings, the computer printed a list of nutritional supplements.  Edwards gave Duane the vitamin, mineral, and herb supplements as suggested by the computer printout, as well as the small brown bottle.  Edwards also advised Duane to eat a 

healthy diet with lots of fruits and vegetables and no meat.  Edwards charged $255 for the visit, drops, and supplements.

18.  Edwards represented to Duane and Regina that the object of his treatment was to bring the body’s systems into balance, and that his treatment could eradicate the HIV from Duane’s body.    

19. There is no known cure for HIV/AIDS.  Edwards was aware that AIDS was caused by HIV and would lead to death, and he knew that none of the treatments that he prescribed would be effective in curing HIV/AIDS.  

20. During the first visit, Edwards did not conduct any physical examination or chiropractic evaluation of Duane, other than using the Interro.    

21. Duane took the supplements and the drops, and initially followed the diet that Edwards prescribed.  However, Duane eventually began eating meat again.   

22. On April 26, 1990, Duane called Edwards with complaints of a headache, high temperature, and vomiting.  Edwards instructed him to drink lots of fluids, including ginger ale, which might help with his nausea and vomiting.  Edwards told him that these symptoms were to be expected and showed that Duane’s body was getting rid of the HIV. 

23. On May 1, 1990, Duane again visited Edwards’ office.  At this visit, the lines on the bar graphs were closer to 50.  Edwards stated that he was optimistic because the bars were coming together and that it would take time, but Duane would get rid of the HIV.  Edwards again used the Interro to formulate drops.  Edwards gave Duane the drops and some supplements.  Edwards charged $135 for the visit, drops, and supplements, plus $26.50 for additional supplements that he later sent to Duane because they were not available at the time of the visit.  Edwards charged $20 for the drops at each visit.      

24. On June 5, 1990, Duane visited Edwards’ office.  Duane complained of persistent low-grade temperature, decreased strength, cough with green expectoration, and profuse sweating at night.  These symptoms may be signs of AIDS.  Edwards suggested soaking with apple cider vinegar.  At this visit, all of the bar graphs were at 50 or close to it.  Edwards used the Interro machine and gave Duane more drops produced by the machine, as well as supplements.  Edwards charged $175 for the visit, drops, and supplements, plus $13 for supplements that he later sent to Duane.   

25. On June 15, 1990, Regina called Edwards’ office, reporting that Duane was better and the fever was less frequent and not as high.  

26. Edwards’ records for Duane include a chart of handwritten progress notes.  The records also include typewritten notes that were made at some time after the visits.  Edwards had never before made typewritten notes on a patient unless someone had requested them.  

27. Edwards’ records reflect that on July 20, 1990, he called Duane, who reported that he had evening sweats the previous two days, but prior to that, he was having less of them and his strength was returning.  Edwards’ typewritten notes reflect:  “To be seen in office in approximately two weeks.”  

28. Duane visited Edwards’ office on August 7, 1990.  His condition was better than at the previous visit.  Duane reported stiffness in his neck and back.  Edwards performed a chiropractic adjustment on Duane, used the Interro machine, and gave Duane more drops and supplements.  At this visit, all of the bar graphs except one were at 50 or close to it. Edwards stated that he would be able to eradicate the virus.  Regina asked if she and Duane could have children when Duane’s body eradicated the HIV, and if Edwards and his wife would have children if they were in Duane and Regina’s position.  Edwards replied that he would proceed to 

have children if he were in their position because Duane’s body had gotten rid of the virus and it was not transmittable to anyone.  Edwards knew that Duane liked Big Mac hamburgers, and he said that once Duane got rid of the virus, they would go out and have the biggest Big Mac they could find to celebrate.  Edwards charged $208.50 for the visit, drops, and supplements, plus $44.50 for supplements that he later sent to Duane. 

29. Duane visited Edwards’ office on September 25, 1990.  Duane and Regina were moving to Montana at that time.  All of the bar graphs were close to 50.  Edwards used the Interro and gave Duane drops and supplements.  Edwards stated that the result was encouraging, but that he wanted to do a blood test to make sure the virus was eradicated.  Duane and Regina had understood throughout the course of treatment that there would be a blood test when the treatment was completed.  Edwards charged $98.50 for the visit, drops, and supplements.  

30. On November 12, 1990, Duane visited Edwards’ office while he was in Missouri to tend his farm.  Edwards drew blood for an HIV test and sent it to a lab.  Duane returned to Montana.  The test showed that Duane remained HIV positive.  The test results were not expressed in numerical terms.  Edwards charged $127.50 for the visit and lab work.      

31. Edwards called and reported the test results to Regina on November 20, 1990.  He told her that the test was negative and that the virus could not be transmitted to her.  Duane was en route back to Montana at the time.  Edwards placed a call to Duane’s parents’ home on November 21, 1990.    

32. Duane and Regina never had unprotected sexual relations prior to November 20, 1990.  However, based on Edwards’ phone call, they believed it was no longer necessary to practice safe sex.

33. On May 7, 1991, Duane called Edwards and complained of a rash on his arm.  Edwards instructed Duane to increase calcium lactate to dampen the area and to use baking soda soaks on the area.  Duane subsequently saw a doctor, who said he had shingles.  Shingles can be a symptom of AIDS.  

34. Duane and Regina considered Edwards to be their physician; thus, they consulted him with their medical problems.  They trusted his judgment and relied on what he said because he is a doctor of chiropractic.  

35. On August 29, 1991, Duane visited Edwards’ office.  On this visit, all of the bar graphs lined up almost exactly at 50.  Edwards stated that the virus was eradicated.  Edwards used the Interro and gave Duane drops and supplements.  Edwards charged $135.42 for the visit, drops and supplements.  Edwards indicated that Duane should return in 12 months.  Regina did not know if she was pregnant at that time, and she did not discuss the issue with Edwards.     

36. Regina’s mother, Elizabeth Hershberger, made two brief calls to Edwards’ office on November 2, 1991.  Elizabeth had learned that Regina was pregnant and wanted to find out if Regina would be OK.  (Tr. at 233.)  Edwards made an 11-minute collect call to the Hershberger residence on November 5, 1991.  (Resp. Ex. OO.)  Edwards assured Hershberger that there was no risk to Regina. 

37. The Hershbergers’ telephone records show no calls to Edwards’ office in November or December 1990.       

38. In her Christmas letter in 1991, Elizabeth announced that Regina was pregnant and that their homeopathic doctor said there was no risk.  

39. Regina gave birth to a daughter on May 20, 1992.  Duane and Regina had moved back to Missouri by that time.  Regina and the baby both tested HIV positive.         

40. After the birth of his daughter, Duane’s health rapidly deteriorated.  At the urging of his parents and grandmother, Duane again visited Edwards’ office on July 31, 1992.  Edwards drew blood and took a hair sample, and sent them to a lab for analysis.  Edwards also did an adjustment and diathermy,
 and gave Duane a supplement.  Edwards did not use the Interro on this visit.  Regina was outside with the baby during part of this visit, but was in the hall outside the examining room for part of the time.  Regina heard Edwards state that Duane’s illness and symptoms had nothing to do with AIDS.  Edwards charged $279.50 for the visit, lab work, and supplement, including a charge of $85 for hair analysis.  According to the lab report, Duane was taking Cotrium and Ofloxacin at that time.  

41. In August 1992, Duane and Regina were in Montana visiting relatives.  Duane was very sick and weak, and was vomiting frequently.  His parents sent him a plane ticket to fly home because he was so ill.  On August 12, 1992, Duane was admitted to Audrain Medical Center in Mexico, Missouri.  The medical history in the hospital records was taken before the hospital physician, Dr. Eckern, talked to Edwards.  According to the medical history, Duane had a positive HIV test in August 1990.
  According to Edwards’ typewritten records, Eckern called him on August 13 and did not know that Duane was HIV positive until Edwards told him so.   At the hospital, Duane was diagnosed with pneumonia and AIDS.  At Duane’s request, the hospital released him to go home on August 15, 1992. 

42. Later in August 1992, Duane was taken to the hospital in Brookfield and was then transferred to Columbia.  Doctors diagnosed meningitis and a possible tumor in his brain, which 

were complications of AIDS.  Because no treatment would be effective, the doctors sent Duane home to die.  Duane died on September 5, 1992.  

43. Regina was with Duane in the examining room during all of his visits with Edwards, with the exception of the last visit, when Regina was outside part of the time and in the hall part of the time.  

44. The introductory packet that Edwards provided to his Interro patients contained the following statements:  

Welcome to the Preventive Health Care Clinic. . . . At the Preventive Health Care Clinic it is not necessary for the examining physician to spend hours soliciting information from the patient.  Through the use of a computerized diagnostic instrument, called the Interro, the physician can quickly determine where the patient may have the slightest imbalance in his body.  Some disease conditions that have not yet developed enough to manifest themselves clinically can be diagnosed, such as infections and degenerative conditions.  The Interro will then determine the appropriate homeopathic prescription and the exact strength (potency) of the remedy to restore a balance in the body.  With this method the physician knows with certainty which remedies will and will not interact properly with each other. . . . 


What are the remedies?  Homeopathic pharmaceutical firms use materials that are from animal, vegetable and mineral sources.  These companies, like drug manufacturers, are regulated by the F.D.A.  However, the end product contains only very minute amounts of the original sources.  Drugs, such as arsenic are used, but, in their diluted forms which render them innocuous as poisons and marvelously effective as remedies (medicines) for treating illnesses.  Even substances which in their natural state have little or no obvious effect upon the human body – sand, charcoal, common salt, etc. – develop powerful healing properties when potentized in a diluted form and are correctly matched with the patient’s symptoms.  

Homeopathy is essentially natural healing in that the remedy stimulates the body to resonate its own energy fields more vigorously to eliminate negative influences, such as viruses, bacteria and toxins.  Adequate rest and appropriate diets in a satisfactory environment will obviously encourage a more rapid recovery.  Results can be quickly achieved in acute illness, but when the patient’s vitality is low, recovery is slower and 

treatment may be prolonged.  Sometimes irreversible bodily changes have taken place.  In these cases other forms of medical or surgical treatment are necessary to give the patient a fresh start.  Homeopathy will help prevent deterioration or recurrence. 


In summary, homeopathy is a form of medicine that assists the body in healing itself.  

(Emphasis added.)  The introductory letter attached to the packet is signed, “Dr. Gary F. Edwards  Clinic Director.”  


45.
Elizabeth Hershberger sent letters to Edwards, dated March 2, March 4, and March 5, 1994, asking him to explain why he did what he did.  Edwards replied with a letter dated March 9, 1994, stating that when Duane and Regina asked him about the risk of transmission of HIV to Regina, he advised against it, and that they had told him that they had already engaged in unprotected sex and that Regina was already pregnant.   


46.
On May 11, 1995, Regina wrote to Edwards and requested copies of Duane’s records.  Regina did not receive a reply to the request.  


47.
On June 20, 1995, Regina again requested copies of Duane’s records from Edwards.  Edwards responded with copies of results from the blood tests taken in November 1990 and July 1992, and did not include copies of his charts.  


48.
The Board has approved continuing chiropractic education courses in EAV and in nutritional counseling for HIV/AIDS patients.  However, the advertisements for such courses contain a disclaimer stating that the Board’s approval of a course does not constitute an opinion that the methods taught in the course are recognized and approved by the Board as the appropriate practice of chiropractic in Missouri.  The Board has no discretion in whether to approve continuing education courses sponsored by chiropractic colleges that are recognized and approved by the Board.  


49.
Regina and her daughter are receiving medical treatment for their HIV conditions.    

Conclusions of Law


This Commission has jurisdiction over the Board’s complaint.  Section 331.060.2.
  The Board has the burden of proof. Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  In a case before this Commission, the standard of proof is a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992). 


Statutes authorizing the regulation and discipline of professional health care licenses “are remedial statutes enacted in the interest of the public health and welfare and must be construed with a view to suppression of wrongs and mischiefs undertaken to be remedied.”  Bhuket v.

State ex rel. Mo. Bd. of Regis’n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990).  As such, we give them a liberal construction.  State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).  

Edwards’ Defenses


In his answer to the Board’s complaint, Edwards raises the defenses of laches and spoliation of the evidence.  Laches is an equitable remedy, and this Commission, as an administrative tribunal, has no authority to propound or enforce principles of equity.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  Further, Edwards has presented no evidence that he has been prejudiced by any delay by the Board in filing the complaint.  Edwards has likewise presented no evidence in support of his theory of spoliation of the evidence; thus, we deny that claim.    

Count I:  Incompetency, Misconduct, Gross Negligence, 

Fraud, Misrepresentation or Dishonesty 


Count I asserts that Edwards is subject to discipline under section 331.060.2(5), which provides for discipline for: 

Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]

The Board asserts that Edwards is subject to discipline for the following conduct:  

a.
Edwards represented that the Interro could produce or assist in producing a liquid 


capable of treating the ailments and conditions diagnosed by the Interro machine;

b.
Edwards prescribed a variety of herbal and vitamin supplements for the treatment of 


Duane’s hemophilia and HIV conditions, and also provided small brown bottles of 


liquid for the treatment of Duane’s HIV condition;

c.
Throughout the treatment, Edwards continued to represent that he was capable of 


treating and was taking steps to treat Duane’s HIV positive condition;

d.
Edwards represented that the liquid in small brown bottles, along with the other 


nutritional supplements, was capable of eliminating the HIV virus from Duane’s 


bloodstream;

e.
In November 1990, Edwards telephoned Regina to announce that, based on the 


results of a blood test, he had cured Duane of HIV.  Edwards further stated that 


Duane was incapable of transmitting the disease to anyone else.  However, Edwards 


knew that a recent test confirmed that HIV was still present in Duane’s blood;  

f.
In November 1990, Edwards informed Elizabeth Hershberger that Duane’s HIV 


was totally eradicated and could never become active again;  

g.
Based on their belief that Edwards had cured Duane’s HIV infection and/or AIDS, 


and that Duane was incapable of passing the disease to others, Duane and Regina 


proceeded with their plans to conceive a child;  

h.
At no time in his treatment of Duane did Edwards direct or refer Duane for 


examination or treatment by a medical doctor;  

i.
At no time during his treatment of Duane did Edwards state, suggest, imply, or 


otherwise inform Duane that chiropractic was an inadequate and ineffective means 


of treatment for HIV or AIDS;

j.
At all times Edwards knew, or should have known, that his use of the Interro 


machine, the liquid allegedly produced or assisted in being produced by the Interro 


machine, and herbal and nutritional supplements were inadequate and wholly 


inappropriate in the treatment of Duane’s HIV positive/AIDS condition, and that 


Duane was in need of medical care that Edwards was not licensed, authorized, or 


qualified to provide.

A.  Credibility of Witnesses

 
The allegations of the Board’s complaint depend partly on a determination of the credibility of witnesses, as the Board asserts that Edwards represented that his treatment could cure HIV/AIDS and that Duane was indeed cured.  Edwards asserts that he never made such representations.  Edwards relies on the handwritten and typewritten notes in his records.    

This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d at 19.  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id. 

The parties devote a considerable amount of their briefs to the issue of credibility.  Many of the arguments are necessarily based on inferences arising from the circumstances.  We have made findings of fact that Edwards represented that:  (1) his treatment could cure HIV/AIDS, 

(2) Duane was cured, and (3) his symptoms had nothing to do with AIDS.  Our findings are based on the following circumstances:  

1. We have found credible the testimony of Regina Troyer, who was present during all of Duane’s visits with Edwards, with the exception of the last visit, when she was only in the hall part of the time.  

2. We have found credible the testimony of Elizabeth Hershberger, Regina’s mother, who was present in the examining room with Duane and Regina during two of the visits.  Edwards makes a great deal of the fact that Elizabeth was mistaken in her testimony that she 

called Edwards’ office in November or December 1990, as her telephone records do not show that call.  Although the Board’s complaint asserts that this conversation occurred in November 1990, this assertion is by no means vital to the Board’s complaint.  The Hershbergers’ telephone records do show calls from their home to Edwards’ office in November 1991, and that Edwards made an 11-minute collect call to their home a few days later.  This is consistent with Elizabeth’s testimony that she contacted Edwards after she learned that Regina was pregnant because she wanted to know if there was a risk to Regina.  When Elizabeth stated that she called Edwards from her home in November or December 1990, she may have merely been mistaken as to the time and place of the call.  She was consistent in her testimony that Edwards made repeated representations that Duane’s virus was eradicated and that there was no risk to Regina.  She wrote in her Christmas letter in 1991 that Regina was pregnant and that Duane’s homeopathic doctor had assured them that there was no risk.  We cannot expect a witness to have perfect recall of precisely when and where something occurred eight or nine years ago, but the critical substance of these conversations would be memorable.      

3. Edwards’ graphs from the Interro gradually showed a near-perfect balance at 50 percent, which was sustained in August 1991, a year after Edwards had announced the “cure.”  This evidence is consistent with a claim that the virus had been eradicated, and the computer continued to show near perfect alignment even when Duane was one year away from dying of AIDS.  

4. Edwards was not forthcoming with Regina’s request for copies of Duane’s records.  The records that he sent were far from complete.
  

5. According to the typewritten progress notes from Edwards’ office, Duane and Regina asked him about starting a family on August 29, 1991; he advised against unprotected sex, and they informed him that they already had unprotected sex.  In Edwards’ letter to Elizabeth dated March 9, 1994, he stated that when Duane and Regina asked him about the risk of transmission of HIV to Regina, he advised against it, and they told him that they had already engaged in unprotected sex and that Regina was already pregnant.  However, Regina did not know she was pregnant in August 1991.  Edwards’ records and letter are inconsistent. 
     

6. We have found a definite inaccuracy in Edwards’ records, which state that Dr. Eckern at Audrain Medical Center did not know that Duane was HIV positive and that Edwards had to inform him of this condition.  On the contrary, the hospital records, Petitioner’s Exhibit 19, show that Eckern knew that Duane was HIV positive before he talked to Edwards. 

7. Edwards argues that Regina and Elizabeth may not have accurately remembered events that occurred so long ago.  However, it was Edwards who made inconsistent statements regarding what he remembered of his treatment of Duane Troyer.  Edwards at one point testified that he had no independent recollection of Duane’s first visit with him.  (Tr. at 690.)  However, Edwards said that Duane’s father, David Troyer, had told him about Duane and Duane’s HIV positive condition when Edwards treated David as a patient.  (Tr. at 621.)  Thus, Edwards testifies to what he remembers of David talking about Duane, which occurred before he met Duane, but he cannot remember meeting Duane, who was the first patient with HIV that Edwards ever had.  Further, even though Edwards testified that he had no independent recollection of his first visit with Duane beyond what was shown in the records, he testified that 

he asked Duane to provide medical records (Tr. at 631), that Duane had eaten at McDonald’s two out of three of the previous days and had a high intake of potatoes (Tr. at 635), that Edwards recommended a new diet (Tr. at 636), and that Duane was sallow, emaciated, lethargic, and sick-looking.  (Tr. at 647.)  None of this information is reflected in Edwards’ records, and Edwards testified in remarkable detail for allegedly having no independent recollection of the visit.  However, when asked the important question of whether anyone had asked at that visit whether he could cure HIV or AIDS, Edwards said he could not recall.  (Tr. at 691.)  Edwards’ testimony is inconsistent.    

8. Edwards relies on the testimony of Duane’s father, David Troyer, who stated that he accompanied Duane and Regina on visits to Edwards “a couple of times.”   David Troyer stated that he never heard Edwards state that he could cure HIV, and that Edwards stated that “he couldn’t cure anybody, but he could make their life more pleasant.”  (Resp. Ex. CCCCC, at 19.)  David Troyer’s recall of events does not appear to be entirely accurate.  David Troyer testified that Duane received a phone call from Edwards on November 21, 1990, at David Troyer’s home, that “the numbers had come down” (Resp. Ex. CCCCC, at 31), and that “Duane told me what his test – what the numbers were.”  (Resp. Ex. CCCCC, at 34.)  David understood that the test showed that the HIV was still there.  However, the test result was not expressed in numerical terms.  We give greater weight to the testimony of Regina, who accompanied Duane on every visit with Edwards, in addition to being privy to phone calls with Edwards.
   

Edwards also attaches great weight to evidence that Duane never told his parents of his supposed cure of HIV/AIDS, even though they had a very close relationship.  However, Duane 

likewise did not tell his parents that Regina and the baby were HIV positive until they asked him shortly before his death.  (Resp. Ex. CCCCC, at 33.)  Rather than inferring that Duane did not tell his parents of the supposed cure because it never happened, we find that the evidence shows that for whatever reason, Duane chose not to discuss with them some of these details regarding a very sensitive subject.   

9. Most importantly, we have heard the testimony and have had the opportunity to observe the faces, expressions, and demeanor of the witnesses.  See Meyer v. Pierce, 753 S.W.2d 79, 80 (Mo. App., E.D. 1988).  We have found Regina and Elizabeth’s testimony credible.  

B.  Referral to Medical Doctor

The Board asserts that Edwards never referred Duane for treatment by a medical doctor.  We do not rely on Edwards’ records asserting that he referred Duane for medical treatment at times.  It is clear that Duane refused medical treatment, such as AZT, after his HIV positive diagnosis.  Regina at first testified that Edwards never referred Duane to a doctor.  (Tr. at 43.)  However, when questioned about the episode in Montana when Duane had shingles, and whether Edwards told him to go to a doctor if the condition persisted, Regina stated, “Well, I didn’t remember that, but it could be true.”  Therefore, we have made no finding as to whether Edwards ever referred Duane to a doctor.
 

C.  Incompetency

Incompetency is either a licensee's general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  By attempting to cure HIV/AIDS, representing that Duane was cured, and failing to recognize that chiropractic was an 

inadequate and ineffective means for treatment of HIV/AIDS, Edwards demonstrated incompetence.
  We recognize that a chiropractor might provide nutritional advice to bolster the immune system of an HIV/AIDS patient.
  However, Edwards went beyond that.   Edwards used a medicine to attempt to cure HIV/AIDS, and he also attempted to treat symptoms of AIDS as they developed.   

We further conclude that even if Edwards’ treatment was beyond the permissible scope of chiropractic, his conduct occurred in the course of the functions and duties of the profession.  Because the conduct occurred in the course of Edwards’ purported treatment of a patient, he may be disciplined for his conduct. 

D.  Misconduct and Gross Negligence

Misconduct is “the willful doing of an act with a wrongful intention[.]”  Duncan, AHC at 125.  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”  Duncan, 744 S.W.2d at 533.  By representing that he could cure HIV/AIDS and that the condition was cured, Edwards committed misconduct.      

Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty,” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  Id. at 533 and n.6.  The mental state for gross negligence is recklessness.  Id.  Because we have concluded that Edwards acted with wrongful intent rather than with mere recklessness, he is not subject to discipline for gross negligence.   

E.  Fraud, Misrepresentation, and Dishonesty


Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Fraud necessarily includes misrepresentation, which is a falsehood or untruth made with the intent and purpose of deceit,  Missouri Dental Bd. v. Bailey, 731 S.W.2d 272, 274-75 (Mo. App., W.D. 1987), and dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Edwards made false statements in order to make Duane and Regina pay him for the Interro treatments and drops.  Further, he did not tell Duane and Regina that the brown bottles contained nothing but gin and water.  Therefore, he is subject to discipline for fraud, misrepresentation, and dishonesty.  

F.  Conclusion as to Count I


We conclude that Edwards is subject to discipline under section 331.060.2(5) for incompetency, misconduct, fraud, misrepresentation, and dishonesty, but not for gross negligence, in the performance of the functions and duties of the chiropractic profession.   

Count II:  Unprofessional or Improper Conduct


In Count II, the Board asserts that (1) Edwards’ conduct in representing that he was capable of treating Duane’s HIV positive condition, (2) his methods and attempts to treat such condition, and (3) his prescribing of a liquid and nutritional supplements that he represented to be capable of treating Duane’s HIV positive condition, are cause for discipline under section 331.060.2(18) for engaging in unprofessional or improper conduct in the practice of chiropractic.  Under statutes providing for discipline for unprofessional conduct, “any conduct which by common opinion and fair judgment is determined to be unprofessional and dishonorable, may 

constitute grounds for revocation.”  Perez v. Missouri Bd. of Regis’n for the Healing Arts, 

803 S.W.2d 160, 164 (Mo. App., W.D. 1991).  “Improper” is defined as:  

Not proper: as  a : not in accord with fact, truth, or right procedure : INCORRECT <~ inference>  b : not regularly or normally formed or not properly so called  c : not suited to the circumstances, design, or end <~ medicine>  d : not in accord with propriety, modesty, good manners, or good taste[.]

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 585 (10th ed. 1993).  


Edwards’ conduct in representing that he could cure HIV/AIDS and representing that Duane was indeed cured, especially knowing the risk to Regina and any children they might have, was highly unprofessional and improper.  His conduct was not in accord with fact, truth, or right procedures, and was not suited to the circumstances, design, or end.  One can scarcely imagine a more unprofessional and improper act.  Therefore, he is subject to discipline under section 331.060.2(18).            

Count III:  Obtaining Fee by Fraud, Deception, or Misrepresentation


In Count III, the Board asserts that (1) Edwards’ conduct in representing that he was capable of treating Duane’s HIV positive condition, (2) his methods and attempts to treat such condition, and (3) his prescribing of a liquid and nutritional supplements that he represented to be capable of treating Duane’s HIV positive condition, are cause for discipline under section 331.060.2(4) for obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation.  Deception is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 298 (10th ed. 1993).  Therefore, fraud necessarily includes deception, as well as misrepresentation.  

We have already concluded that Edwards committed fraud and misrepresentation in representing that he was capable of treating Duane’s HIV positive condition.  We specifically 

conclude that he obtained his fees by fraud, deception, and misrepresentation.  Therefore, he is subject to discipline under section 331.060.2(4) for obtaining a fee or charge by fraud, deception, and misrepresentation.  

Count IV:  Violation of Professional Trust or Confidence

In Count IV, the Board asserts that (1) Edwards’ conduct in representing that he was capable of treating Duane’s HIV positive condition, (2) his methods and attempts to treat such condition, and (3) his prescribing of a liquid and nutritional supplements that he represented to be capable of treating Duane’s HIV positive condition, are cause for discipline under section 331.060.2(13) for the violation of a professional trust or confidence.  A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Duane and Regina trusted Edwards’ judgment and relied on what he said because he is a doctor of chiropractic.  By representing that he was capable of treating a condition that he knew was incurable, and by performing treatments that he knew could not treat that condition, Edwards violated the professional trust and confidence placed in him.    

Count V:  Administering or Prescribing Drug or Medicine, 

or Attempting to Practice Medicine

In Count V, the Board asserts that (1) Edwards’ conduct in representing that he was capable of treating Duane’s HIV positive condition, (2) his methods and attempts to treat such condition, and (3) his prescribing of a liquid and nutritional supplements that he represented to be capable of treating Duane’s HIV positive condition, are cause for discipline under section 331.060.2(19) for administering or prescribing any drug or medicine, or attempting to practice medicine within the meaning of Chapter 334, RSMo.  


Section 331.010 provides:  


1.  The “practice of chiropractic” is defined as the science and art of examination, diagnosis, adjustment, manipulation and treatment of malpositioned articulations and structures of the body.  The adjustment, manipulation, or treatment shall be directed toward restoring and maintaining the normal neuromuscular and musculoskeletal function and health.  It shall not include the use of operative surgery, obstetrics, osteopathy, podiatry, nor the administration or prescribing of any drug or medicine nor the practice of medicine.  The practice of chiropractic is declared not to be the practice of medicine and operative surgery or osteopathy within the meaning of chapter 334, RSMo, and not subject to the provisions of the chapter. 


2.  A licensed chiropractor may practice chiropractic as defined in subsection 1 of this section by those methods commonly taught in any chiropractic college recognized and approved by the board.  


3.  Chiropractors may advise and instruct patients in all matters pertaining to hygiene, nutrition, and sanitary measures as taught in any chiropractic college recognized and approved by the board.  

(Emphasis added.)  

The Board does not dispute that nutrition, and even the use of the Interro, is taught in chiropractic colleges approved by the Board.  

However, section 331.060.2(19) provides cause for discipline for administering or prescribing any drug or medicine, or attempting to practice medicine within the meaning of Chapter 334, RSMo.  Section 334.010 prohibits the unauthorized practice of medicine, but does not define the practice of medicine.  In State v. Errington, 355 S.W.2d 952, 956 (Mo. banc 1962), the court stated that the “practice of medicine” is:  

A term of common understanding and meaning and universally accepted to include, although not necessarily limited to, the acts of one publicly representing himself to be trained in the treatment and cure of ills of the human body and purporting for a fee to diagnose bodily ills and effectuate a cure or alleviation thereof.  

Edwards argues that the drops produced by the Interro machine are nutritional supplements rather than medicine.  We disagree with this assertion.  The drops were not intended to merely provide nutrients to the body, as would a vitamin supplement, but were produced and dispensed for the specific purpose of at least alleviating a disease process.  The literature distributed to Edwards’ Interro patients states:  

The Interro will then determine the appropriate homeopathic prescription and the exact strength (potency) of the remedy to restore a balance in the body. . . . Drugs, such as arsenic are used, but, in their diluted forms which render them innocuous as poisons and marvelously effective as remedies (medicines) for treating illnesses. . . . Homeopathy is essentially natural healing in that the remedy stimulates the body to resonate its own energy fields more vigorously to eliminate negative influences, such as viruses, bacteria and toxins.  In summary, homeopathy is a form of medicine that assists the body in healing itself.    
(Emphasis added.)  One of Edwards’ experts, Jon Sunderlage, testified as follows:  

The HIV virus by itself doesn’t kill you, but the opportunistic infectious things do, pneumonia and cancers and other things like that that will get you.  Just the fact that your HIV virus slowly knocks off your immune system is what makes you susceptible to these things.  So preventing the body from allowing this to happen by keeping your homeostatic condition as close to normal as possible, keeping your electromagnetic spectrum and each one of your tissue cells there the virus cannot invade the tissue cell if the electrical focus of a cell is strong enough.  It just doesn’t happen.  It’s like Star Trek on television, you know.  Captain Kirk has his laser shield up.  When he drops his laser shield, then he gets shot by the other guy and blows up part of their spaceship.  It’s exactly the same way in cellular physiology.  If you have a strong electromagnetic spectrum, that tissue cell, it doesn’t invade it.  So you have a longer lasting healthy condition or pseudo healthy condition for that type of patient.  

(Tr. at 420-21) (emphasis added).  Sunderlage defined “homeopathy” as :  

a dilution of any number of different substances to very miniscule amounts.  We’re talking abrogator system here.  It’s utilized to create a stimulus in the body to cause the body to react to its 

neurological and immune system for the purpose of relieving that patient’s complaints.  

(Tr. at 409) (emphasis added).  


Edwards was not merely providing nutrition, but was purporting to effectuate a cure or at least an alleviation of bodily ills by means of a drug or medicine.  Errington, 355 S.W.2d at 956.   Missouri courts have made clear that naturopathy, which is analogous to homeopathy, is the practice of medicine, which may not be conducted without a medical license.  State ex rel. Collet v. Scopel, 316 S.W.2d 515 (Mo. 1958); State ex rel. Collet v. Errington, 317 S.W.2d 326 

(Mo. 1958).
  Other courts have likewise held that homeopathy or naturopathy may not be practiced without a license to practice medicine.  Sabastier v. State of Florida, 504 So.2d 45 (Fla. App. 1987) (homeopathy); Atchison v. State of Maryland, 105 A.2d 495 (Md. App. 1954) (naturopathy); Reisinger v. Commonwealth of Pennsylvania, 399 A.2d 1160 (Pa. Commw. Ct. 1979) (naturopathy); Smith v. State Bd. of Medicine of Idaho, 259 P.2d 1033 (Id. 1953).  

See also Gambee v. Board of Medical Examiners, 923 P.2d 679 (Or. App. 1996) (use of EAV machine by medical doctor was “unprofessional conduct”).  

In State ex rel. Gibson v. Missouri Bd. of Chiropractic Examiners, 365 S.W.2d 773, 778 (K.C. 1963), the court held that ear drops, vitamins, and pills prescribed and administered by a doctor of chiropractic were medicine and that the Board was authorized to revoke the chiropractor’s license.  Edwards argues that Gibson has been overturned by subsequent statutory amendments authorizing a chiropractor to give nutritional advice.  Section 331.010.3.  We regard the decision as overturned only in part.  The case remains valid as authority that a chiropractor 

may be subject to discipline for dispensing medicine, and the ear drops at issue in that case fall within any definition of medicine.
  Further, in that case, even placebo pills were held to constitute medicine.  365 S.W.2d at 377-78.   

The homeopathic drops were not designed to merely provide nutrients to the body, as would a vitamin or mineral, but were purported to alter the chemical composition of the body and correct an electrical imbalance in the body in response to a specific disease process.  Therefore, we conclude that Edwards was prescribing or administering a medicine and was attempting to practice medicine.  We would reach this conclusion even if we did not find that Edwards represented that he could eradicate the HIV or that it had been eradicated.  Even though the drops themselves, like the placebos in Gibson, 365 S.W.2d at 777-78, presented no harm to the patient, and even though gin and water are substances easily obtainable by a patient, this does not change the fact that Edwards presented the purportedly electrically charged gin and water to Duane for the express purpose of altering the chemical composition of the body to correct an electrical imbalance in the body in response to a specific disease process.

Further, according to his own records, Edwards attempted to provide medical treatment for Duane’s condition, in addition to his use of the Interro.  Edwards admits that on April 26, 1990, he suggested that Duane drink plenty of fluids, specifically ginger ale to help with the nausea and vomiting.  Edward admits that on June 5, 1990, he recommended apple cider vinegar soaks for the treatment of Duane’s symptoms of fever, cough, and night sweats.  Edwards admits that on May 7, 1991, he suggested increasing calcium lactate, as well as baking soda soaks, for 

the treatment of shingles.
  Such suggestions for those symptoms go way beyond the scope of chiropractic and constitute an attempt to practice medicine.     

In its written argument, the Board asserts that Edwards’ distribution of the supplements, besides the drops, constitutes the practice of medicine.  There was insufficient evidence as to the nature of these supplements.  A chiropractor is allowed to give nutritional advice, section 331.010.3; thus, distributing vitamins, minerals and supplements is not the practice of medicine.  We conclude that the Board has not shown that the nature of the supplements, other than the drops, was medicine.  

The Board argues at length that it is impermissible under section 331.010 to advise a patient in nutrition if the patient is not also treated through adjustment or manipulation under section 331.010.1, and that Edwards’ treatment fails to meet this standard because he did not perform any such treatment until Duane’s third visit.  This argument does not comport with any plain reading of the statute or any rule of statutory construction.  Section 331.010.3 plainly declares that a chiropractor may advise patients in all matters pertaining to nutrition as taught in any chiropractic college recognized and approved by the Board.  However, the mere fact that a chiropractic college may expose its students to use of the Interro does not mean that, as a matter of law, the homeopathic drops are nutrition and that Edwards was not attempting to practice medicine by trying to provide treatment for Duane’s HIV condition and symptoms.  See People v. Fowler, 84 P.2d 326, 331 (Cal. App. Dep’t Super. Ct. 1938).    

Because Edwards went beyond providing nutrition by prescribing or administering a medicine and attempting to practice medicine, he is subject to discipline under section 331.060.2(19).  

Count VI:  Violation of Chapter 331, RSMo


In Count VI, the Board asserts that Edwards is subject to discipline under section 331.060.2(6) for violating a provision of Chapter 331.  The Board asserts that by prescribing the bottles of liquid and otherwise attempting to treat Duane for HIV and/or AIDS, with the representation that the treatment would ameliorate or cure Duane’s HIV positive condition, Edwards violated Chapter 331 by practicing outside the scope of chiropractic as defined by section 331.010.1.


Section 331.010 defines the permissible scope of chiropractic practice, but does not proscribe any conduct.  Therefore, it is not possible to “violate” section 331.010.  The Board sets forth no other provision that Edwards has violated.  However, as we have already found, practicing medicine is by definition outside the scope of chiropractic and is specifically cause for discipline under section 331.060.2(19).  We find no cause for discipline under section 331.060.2(6).    

The Board also objects to the testimony of Edwards’ experts as to the scope of chiropractic in Missouri because they do not practice in Missouri.  We overrule those objections.  

The Board further moves to exclude the testimony of Raymond Bayley on grounds that he read the transcript of Regina’s hearing testimony in his preparation for the hearing and thus violated the rule, which had been invoked, against witnesses being present in the hearing during other testimony.  The violation of the rule appears to be inadvertent, and we find no prejudice from the violation.  Therefore, we do not exclude Bayley’s testimony.    

Edwards argues that section 331.010.3 is unconstitutionally vague because there is no way for a chiropractor to know whether homeopathic remedies are beyond the proper scope of chiropractic in Missouri.  We do not have jurisdiction to consider constitutional challenges to a 

statute, Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990), but Edwards has preserved this issue.

Summary


Edwards is subject to discipline under section 331.060.2(5) for incompetency, misconduct, fraud, misrepresentation, and dishonesty, but not for gross negligence.  


Edwards is subject to discipline under section 331.060.2(18) for unprofessional and improper conduct.  


Edwards is subject to discipline under section 331.060.2(4) for obtaining a fee by fraud, deception, and misrepresentation.  


Edwards is subject to discipline under section 331.060.2(13) for the violation of a professional trust or confidence.  


Edwards is subject to discipline under section 331.060.2(19) for administering a drug or medicine and attempting to practice medicine.  


Edwards is not subject to discipline under section 331.060.2(6) for violation of a provision of Chapter 331.  


SO ORDERED on February ____, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�“Homeopathy” appears to be a term that eludes precise definition.  Edwards defined a “homeopathic remedy” as “a very minute dilution of a specific substance. . . . A homeopathic remedy contains a minute electrical charge which in turn if applied to the proper person who has a deficiency that this can help balance or correct this will help the person to be in a better state of health.”  (Tr. at 595-96.)  One of Edwards’ experts, Dr. Jon Sunderlage, D.C., defined a “homeopathic remedy” as “a dilution of any number of different substances to very minuscule [sic] amounts.  We’re talking abrogator system here.  It’s utilized to create a stimulus in the body to cause the body to react to its neurological and immune system for the purpose of relieving that patient’s complaints.”  (Tr. at 409.)  TABER’S CYCLOPEDIC MEDICAL DICTIONARY 774 (1985) defines “homeopathy” as “School of medicine . . . based on the theory that large doses of drugs that produce symptoms of a disease in healthy people will cure the same symptoms when administered in small amounts.”  This definition is consistent with the explanation that Edwards provided in an introductory packet at his office.  (Pet’r Ex. 23.)


�Diathermy is defined as “the generation of heat in tissue by electric currents for medical or surgical purposes.”  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 320 (1993).  





�The record does not show that any test was taken in August 1990.  The test in question may have been the one Edwards conducted in November 1990, which Duane may have concluded had actually been positive because he was obviously in the final stages of AIDS in 1992.  


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�We overrule Edwards’ renewed objection to these copies of the records, which were admitted not as authenticated copies of Edwards’ records, but as evidence of what Regina received from Edwards in response to her request.  


�The parties debate the impact of Edwards’ records of the first visit with Duane, where he states that he did not get Duane’s mother’s name.  However, Duane’s mother had been a patient of Edwards.  We attach no significance to this because Edwards treated 60 to 70 patients daily, and the evidence does not show precisely when he treated Duane’s mother; thus, he could easily have forgotten her.    


�Edwards questions Regina’s statement that the test result was a viral load of “.000,” and that HIV test results were not expressed in that form at that time, but we believe that Regina was stating the supposedly negative test results, which Edwards had reported to her, in terminology that she understood from her subsequent medical treatment for HIV.  


�The record shows that Duane was on medication as of July 31, 1992, but does not indicate how Duane acquired the medication.  





�The Board’s expert opined that Edwards is not an incompetent person, but he also testified that Edwards’ treatment of Duane was inappropriate.  Even though the Board did not brief the issue of incompetence, we must reach an independent conclusion of law on each assertion of the Board’s complaint.





�We discuss that issue in more detail in regard to Count V.  


�In Errington, the defendant defined naturopathy to include the use of “foods, diets, air, light and other of nature’s remedies.”  317 S.W.2d at 328.  He treated his patients with shots, pills, liver flushing, and other treatments.  In Scopel, 316 S.W.2d at 518, the defendant was a graduate of a chiropractic college, but was not licensed as a medical doctor, and his remedies included tonics of licorice and iron.     


�The annotations in the Board’s Regulations 4 CSR 70-2.020 and 4 CSR 70-2.030, stating that Gibson has been overturned, are not binding legal authority.  Grogan v. Hays, 639 S.W.2d 875 (Mo. App., W.D. 1982), holding that chiropractors’ suit challenging certain regulations was mooted by subsequent statutory amendments, does not overturn Gibson and is not apposite to the present case.  


�Although these facts are not specifically alleged in the Board’s complaint, the Board is required only to set forth a course of conduct.  Duncan, 744 S.W.2d at 539.  The complaint set forth a general course of conduct that Edwards was attempting to treat Duane’s HIV positive condition and practice medicine.
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