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DECISION


The Missouri Real Estate Commission (“the MREC”) has cause to discipline David K. Edrington because he stole money and pled guilty to stealing.  
Procedure


On April 18, 2005, the MREC filed a complaint seeking cause to discipline Edrington’s real estate broker-associate license.  We served Edrington, by certified mail, with the complaint and our notice setting the hearing for October 5, 2005.  The MREC filed a motion for summary determination on August 16, 2005.  We gave Edrington until September 6, 2005, to respond, but he has not responded either to the complaint or to the motion for summary determination.

Our Regulation 1 CSR 15-3.440(3)(B)3 provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.  The MREC bases its motion for summary determination 
on the request for admissions (Exhibit B) that it served upon Edrington, to which Edrington made no response, and a certified copy of the proceedings in State of Missouri v. Edrington, Case No. 03CR003627, Circuit Court of St. Louis County (Exhibit D).  Under Supreme Court Rule 59.01, as made applicable by our Regulation 1 CSR 15-3.420(1), the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting without an attorney.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  We find the following facts undisputed.
Findings of Fact

1.
Edrington holds a real estate broker-associate license that is current and active.
2.
On August 20, 2003, Edrington was indicted in the Circuit Court of St. Louis County for five counts of stealing over $750, a Class C felony.  
3.
On September 17, 2005, the State amended Counts 1 and 2 to charge stealing under $750, a Class A misdemeanor.  The court dismissed Counts 3, 4, and 5 pursuant to the State’s nolle prosequi.  
4.
As amended, Count 1 charged Edrington with stealing under $750 from Metro Plex between June 7, 2001, and December 5, 2001, and Count 2 charged stealing under $750 from Metro Plex on January 7, 2002.  “Metro Plex” is Metro Plex Management, Inc.  Metro Plex was Edrington’s employer.
5.
On September 17, 2004, Edrington pled guilty to Counts 1 and 2.  The court sentenced Edrington to pay a fine of $250 on each count.
Conclusions of Law


Section 621.045, RSMo 2000,
 gives us jurisdiction of the complaint.  The MREC has the burden to prove that Edrington has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

The MREC alleges cause for discipline under § 339.100.2(16), (18), and (19).  We must apply the substantive law in effect when Edrington committed the conduct that the MREC charges in the complaint.  Section 1.170, RSMo 2000; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo., 1984).  His stealing occurred in 2001 and 2002, and the guilty plea occurred on September 17, 2004.  Sections 339.100 and 339.040 were amended, effective August 28, 2004, by H.B. 985, 92nd General Assembly, Second Regular Session.  The only substantive change to the provisions pertinent to the instant case was the addition of “misconduct” and “gross negligence” to § 339.l00.2(19), which had been subdivision (18).  Because of our disposition of the allegations under subdivision (19), we need not address whether the 2004 change to the subdivision may be applied to Edrington’s conduct.  Therefore, we cite §§ 339.100 and 339.040 as found in the 2004 Supplement to the Revised Statutes of Missouri because that is the most available version of the statutes.


The entire complaint is premised on Edrington’s guilty pleas to stealing under $750.  Section 570.030.1, RSMo Supp. 2001, provides:

A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
Subdivision (16)

Qualifications under § 339.040.1

The MREC cites § 339.100.2(16), which allows discipline for: 
[c]ommitting any act which would otherwise be grounds for the commission to refuse to issue a license under section 339.040[.]

Section 339.040.1 provides:


1.  Licenses shall be granted only to persons who present, and corporations, associations, or partnerships whose officers, associates, or partners present, satisfactory proof to the commission that they:

(1) Are persons of good moral character; and

(2) Bear a good reputation for honesty, integrity, and fair dealing; and

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.
The MREC contends that Edrington admits to conduct showing that he would not qualify for licensure.  The certified court records show that the Circuit Court of St. Louis County convicted Edrington upon his plea of guilty and sentenced him to pay fines.  A guilty plea is evidence of the conduct charged.  Mandacina v. Liquor Control Board. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  The guilty plea constitutes a “declaration against interest,” which the defendant may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  

Good Moral Character

Good moral character is honesty, fairness, and respect for the law and the rights of others. Hernandez v. State Board of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n. 1 (Mo. App.,  W.D. 1997).  “When character evidence is admissible in a civil case, proof may be made by reputation. Proof may also be made by specific acts when a particular trait of character of a party is an actual issue in the suit and that trait is susceptible of proof by specific acts.  More than 
one specific act must be shown in order to create a logical inference as to a person’s character.”  O’BRIEN, MO. LAW OF EVIDENCE § 10-7 (4th ed.) (footnotes omitted).
Two acts of stealing from one’s employer is enough to show a lack of good moral character.  This is a reason to refuse to issue a license under § 339.040.1(1), which is cause for discipline under § 339.100.2(16).
Good Reputation


The MREC contends that by pleading guilty, Edrington admitted to acts showing that he does not bear a good reputation for honesty, integrity, and fair dealing.  Edrington’s failure to respond to the request for admissions means that he admits to this proposition.  However, the General Assembly and the courts have instructed us that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. 

Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  We therefore independently apply the law to the facts that Edrington is deemed to have admitted.   

The MREC did not ask Edrington to admit whether he lacked a good reputation.  The MREC asked, and he admitted by his failure to respond, to specific acts as proving his reputation.  Reputation is not a person’s actions; it is “the general opinion . . . held of a person by those in the community in which such person resides[.]” State v. Ruhr, 533 S.W.2d 656, 659 (Mo. App., K.C.D. 1976) (quoting Black’s Law Dictionary, Rev. 4th Ed., p. 1467-68).  “Reputation” means “the estimation in which one is generally held : the character commonly imputed to one as distinct from real or inherent character[.]”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1929 (unabr. 1986).  Reputation is “a consensus view of many people.”  Haynam v. Laclede Elec. Coop., 827 S.W.2d 200, 206 (Mo. banc 1992).  
There is no evidence as to what opinion, estimation or view other people have about Edrington.  The MREC has failed to prove that Edrington's reputation would be grounds for denying him licensure.  
Competency to Transact the Business of a Broker

The MREC contends that Edrington’s stealing shows that he is not competent to transact the business of a broker in such a manner as to safeguard the interest of the public.  

A broker’s business involves holding the money or property of others.  Sections 339.010 and 339.105.  Competency, when referring to occupation, is the “the actual ability of a person to perform in that occupation.”  Section 1.020(8), RSMo 2000.  It also refers to the general “disposition to use an otherwise sufficient professional ability.”  Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).  Edrington’s thefts of money from his employer show that he is not generally able or disposed to be entrusted with the money or property of others.  The MREC has proven that Edrington fails to meet the qualification in 
§ 339.040.1(3), which is cause for discipline under § 339.100.2(16).
Subdivision (18)

Plea of Guilty to Criminal Offense

The MREC cites § 339.100.2(18), which allows discipline for the licensee having: 
[b]een finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this state or any other state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Edrington pled guilty to two counts of stealing money from his employer.  These offenses reasonably relate to the qualifications, functions, and duties of a real estate broker, and there is cause for discipline under § 339.100.2(18).

The MREC contends that fraud and dishonesty are essential elements of stealing.  An essential element is one that must be proven for a conviction in every case.  State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him or her.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 650 (unabr. 1986).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  Consistent with our past decisions, fraud is not an essential element of stealing, but dishonesty is.  State Bd. of Nursing v. Smith, No. 04-0084 BN (AHC May 18, 2004).  Therefore, Edrington pled guilty to an offense an essential element of which is dishonesty, and there is cause for discipline under § 339.100.2(18).  
In addition, moral turpitude is: 
an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.” 
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Courts using a similar definition of moral turpitude have found that stealing is a crime involving moral turpitude.  United States v. Del Mundo, No. 95-10403 (9th Cir. Sept. 19, 1996) (1996 WL 534039); Franklin v. I.N.S., 72 F.3d 571 (8th Cir. 1995).  Again, consistent with past decisions, we conclude that stealing is a crime involving moral turpitude.  State Bd. of Nursing v. Smith, No. 04-0084 BN (AHC May 18, 2004).  There is cause for discipline under 

§ 339.100.2(18).
Subdivision (19)

Any Other Conduct

The MREC cites § 339.100.2(19), which allows discipline for:  
[a]ny other conduct which constitutes untrustworthy, improper or fraudulent business dealings, demonstrates bad faith or incompetence, misconduct or gross negligence[.]
The adjective “other” means “not the same : DIFFERENT <any [other] man would have done better>.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1598 (unabr. 1986).  Accordingly, this subdivision refers to conduct different from that referred to in the remaining subdivisions of 
§ 339.100.2.  As the conclusions above show, other subdivisions allow discipline for the conduct to which Edrington pled guilty.  Therefore, § 339.100.2(19) does not apply.
Summary


We find cause to discipline Edrington under § 339.100.2(16) and (18).  We cancel the hearing.

SO ORDERED on September 15, 2005.



________________________________



KAREN A. WINN 


Commissioner

	�Statutory references are to the 2004 Supplement to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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