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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On February 2, 2001, the State Board of Cosmetology (Board) filed a complaint alleging that there is cause to discipline Heather Eden’s cosmetology license because it was issued based on a material mistake of fact.


On June 4, 2001, we held a hearing.  Assistant Attorney General Craig Jacobs represented the Board.  John Appelquist represented Eden.  The matter became ready for our decision on July 9, 2001, the date the transcript was filed.

Findings of Fact

1. On January 11, 2000, Eden took the cosmetology examination required for licensure.  The examinations were prepared and administered by Schroeder Measurement Technologies (SMT).

2. On January 13, 2000, the Board received by fax the score record of those who took the examination.
  Eden passed the practical portion, but failed the written portion of the examination.

3. Using the information in the score record from SMT, a Board employee types the scores into the computer, then a report is generated that is kept in the individual applicant’s file for their own record.

4. When an applicant fails a portion of the examination, he or she must retake it.

5. On May 16, 2000, Eden again took the written portion of the exam.  

6. The Board entered into its records for Eden a score of 77 for the May 16 examination, which is a passing score.
  On May 19, 2000, the Board issued to Eden a cosmetologist license, No. CA 2000156569.  Such license is current and active, and includes hairdressing and manicuring.

7. On May 22, 2000, the Board received the score report from SMT.
  SMT reported Eden’s score as a 70, which was a failing score.
 

8. By letter dated November 21, 2000, the Board sent a letter to Eden informing her that her cosmetologist license had been issued in error and requesting that she voluntarily surrender the license.  She did not do so.

9. There have been no formal complaints with respect to Eden’s practice as a cosmetologist.

Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.  Section 621.045.2.
  The Board has the burden of proof.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

Objection to Records


Eden objected to the admission of Exhibits C and F, the score reports from SMT, stating that they are hearsay.  Hearsay is defined as follows:

Hearsay evidence is in-court testimony of an extrajudicial statement offered to prove the truth of the matters asserted therein, resting for its value upon the credibility of the out-of-court declarant.

State v. Davison, 920 S.W.2d 607, 609 (Mo. App., W.D. 1996) (quoting State v. Harris, 620 S.W.2d 349, 355 (Mo. banc 1981)).  The documents fall within this definition because they are being used to prove Eden’s score on the test, so we must determine whether there is an applicable exception.


Section 536.070(10) states:


Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of an act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such memorandum or record at the time of such act, transaction, occurrence, or event or within a reasonable time thereafter.  All other circumstances of the making of such writing or record, including lack of personal knowledge by the entrant or maker, may be shown to affect the weight of such evidence, but such showing shall not affect its 

admissibility.  The term “business” shall include business, profession, occupation and calling of every kind.


In State ex rel. Sure-Way Transp. v. Div. of Transp., 836 S.W.2d 23 (Mo. App., W.D. 1992), the court found that revenue reports submitted by Sure-Way were admissible despite the fact that no employee of Sure-Way testified as to their identity and authenticity.  The Division argued that sections 490.660 – 490.690 require such testimony, but the court found that this was not required under section 536.070(10).  Id. at 26-27.  The court stated, “The investigator’s lack of personal knowledge of the documents affected the weight given them by the administrative law judge, not their admissibility.”  Id at 27.  See also Williamsburg Truck Plaza v. Muri, 882 S.W.2d 346 (Mo. App., W.D. 1994).


In State v. Dunn, 7 S.W.3d 427 (Mo. App., W.D. 1999), the defendant argued that, because AT&T furnished information to Southwestern Bell, only AT&T’s records custodian could establish that the phone calls were made.  In that case, AT&T sent Southwestern Bell computer billing tapes, and Southwestern Bell created a computer-generated billing record.  The court found that Southwestern Bell could use the information from AT&T to create a record that would be considered a business record under the hearsay exception.  Id. at 431.


The Board’s witness testified that these score reports are generated by SMT in its regular course of business in administering tests.  They are prepared close to the time of the testing as evidenced by the fact that they were sent to the Board within a few days of the examination.  They are used to create the Board’s records of the examination scores  Therefore, the score records, Exhibits C and F, while hearsay, fall under this exception to the hearsay rule.

Objection to Affidavit and Report


Eden objects to Exhibit I, the affidavit of Lee L. Schroeder, President and custodian of records of SMT.  The affidavit states that the attached report represents a true and correct copy of 

the examination results stored in SMT’s electronic database for Eden.  The affidavit and the report were generated not at the time Eden took her tests, but on May 25, 2001.  Eden argues that this is not simply a copy of raw data, but a “computerized recapitulation of information which they claim is electronically stored.”


In Estate of West v. Moffatt, 32 S.W.3d 648 (Mo. App., W.D. 2000), the court stated:

Where a business regularly employs electronic computer equipment to enter and store its business records, printouts of the records are admissible under section 490.680 if, as the Act requires, the entries reflected are made in the regular course of business at or reasonably near the time of the occurrences of the events they record, and the trial court is satisfied that the sources of information and mode and time of preparation indicate trustworthiness, and hence justify admission.

Id. at 653.


The affidavit follows the format set forth in section 490.692.  It states that the information is stored electronically, entered near the time of the test, and kept in the regular course of business.  Therefore, the report is admissible as a computer record of Eden’s test scores.  
 

Material Mistake of Fact


The Board states that Eden’s license was issued based on the material mistake of fact that the Board’s records showed that she had passed the written portion of the test when she had not.  Section 329.140.2(11) allows a license to be disciplined for the “[i]ssuance of a certificate of registration or authority, permit or license based upon a material mistake of fact[.]”  The score reports and computer report prove that Eden did not pass the written portion of the exam.  While it is clear that the Board is responsible for the mistake, the license was still issued based on that mistake.  The Board argues that, while Eden has done nothing wrong for which her license 

should be disciplined, it must fulfill its function of protecting the public from professionals who have not met the licensing requirements.


We find that Eden’s license was issued based on a material mistake of fact and that the Board may discipline her license based on this.

Summary


Eden’s license is subject to discipline under section 329.140.2(11) because it was issued based on the material mistake of fact that she had passed her examination when she had not.


SO ORDERED on August 17, 2001.



________________________________



KAREN A. WINN



Commissioner

	�Exhibit C.  Eden argues that the document has been altered, but the Board had to redact the names of other applicants.  We do not exclude the exhibit simply because names have been redacted.





	�Exhibit D.





	�It is unclear why the Board entered a score of 77 or where it got this number.  See fn. 5.





	�Exhibit F.





	�There is no explanation as to why the Board issued Eden a license before receiving the score report.  The Board’s witness testified that any information about test scores would have had to come from SMT.  (Tr. at 39.)  Eden argues that this shows that the Board did not rely on the score report to make its decision and that it could therefore not prove that it relied on a fact that was a material mistake.  The Board argues that it relied on the mistaken proposition that Eden had passed the test in issuing the license.  We agree with the Board.


	�Statutory references are to the 2000 Revised Statutes of Missouri.


	�Tr. at 45.
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