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DECISION


The State Board of Cosmetology (“the Board”) has cause to discipline Traci Eddings-Schapeler (“Eddings”) under § 329.140.2(5), (6), (11), and (13).

Procedure


On August 16, 2005, the Board filed a first amended complaint.  On September 6, 2005, Eddings was personally served with the first amended complaint and our notice of hearing.  We held the hearing on February 24, 2006.  Assistant Attorney General Larry Love appeared for the Board. Neither Eddings nor anyone representing her appeared.  Eddings’ brief was due on 
May 22, 2006. 
Findings of Fact


1.
Eddings has held a Class-CA license (“cosmetology license”) from the Board since 1984. 

2.
Eddings has held a shop license from the Board since 1997.  The shop license is classified as “rental,” which means that Eddings rents a work station as an independent contractor at the Hair Loft salon (“the salon”).
2001-2003 Renewal Period


3.
Active Class-CA licenses and shop licenses must be renewed on or before September 30 of odd-numbered years.  The licensee must send to the Board a renewal application accompanied by payment of the renewal fee.


4.
For the license renewal period from October 1, 2001, to September 30, 2003 (“the 2001-2003 renewal period”), the Board received no renewal application or fee on or before September 30, 2001, for Eddings’ cosmetologist license or shop license.  

5.
On April 15, 2002, the Board received Eddings’ renewal application and Check No. 1036 to pay the renewal and late fees
 for her cosmetologist license and shop license for the 2001-2003 renewal period.  Check No. 1036 was drawn on the account of Steve Eddings and Traci Eddings.  The Board issued and sent a cosmetologist license and a shop license to Eddings for the 2001-2003 renewal period.  

6.
The bank returned Check No. 1036 to the Board due to insufficient funds in the account.  The Board referred the insufficient funds check to the prosecuting attorney of Cole County.  The prosecuting attorney collected the funds for the check and sent them to the Board.  The Board received the funds on June 29, 2004, almost nine months after the end of the 2001-2003 renewal period.
2003-2005 Renewal Period


7.
For the renewal period from October 1, 2003, to September 30, 2005 (“the 2003-2005 renewal period”), the Board received no renewal application or fee on or before 
September 30, 2003, for Eddings’ cosmetologist license or shop license.


8.
On January 14, 2004, the Board inspected (“the January inspection”) the salon located at 4025 North Cherry, Kansas City, Missouri.  Eddings’ cosmetologist license and shop license posted during the January inspection were those issued for the 2001-2003 renewal period.  

9.
On June 17, 2004, the Board inspected the salon (the “June inspection”).  The inspector found Eddings cutting a man’s hair.  Eddings’ cosmetologist license and her shop license posted during the June inspection were those issued for the 2001-2003 renewal period.  Eddings’ cosmetologist license had no photograph of her attached.  

10.
On July 12, 2005, the Board received from Eddings a renewal application with Check No. 1287 to pay the renewal and late fees for Eddings’ cosmetologist license and shop license for the 2003-2005 renewal period.  Check No. 1287 was drawn on the account of Amanda L. Eddings (“Amanda”).
  The Board issued and sent to Eddings a cosmetologist license and a shop license for the 2003-2005 renewal period.  

11.
On July 25, 2005, the bank returned Check No. 1287 to the Board due to insufficient funds in the account.   

12.
The Board mailed a notice, dated August 8, 2005, to Eddings advising her of the returned check and of the resulting invalidity of the licenses that the Board had just sent to her.  The notice also informed Eddings that she had fifteen days to pay the fees (and a charge for the returned check) before the check would be referred to the prosecutor’s office.
13.
On August 11, 2005, the Board inspected the salon (“the August inspection”).  Eddings’ 2003-2005 cosmetologist license and shop license were displayed at her work station.  Eddings’ photograph was not attached to her cosmetologist license.    
14.
On August 24, 2005, the Board received a money order from Eddings in the amount required by the Board’s August 8 letter for reinstatement of her licenses.
15.
The Board received no renewal application or fee in regard to Eddings’ cosmetologist license and shop license on or before September 30, 2005, for the October 1, 2005, to September 30, 2007, renewal period.
Conclusions of Law

Section 621.045.1, RSMo Supp. 2005, gives us jurisdiction to hear the Director’s complaint.  The Director has the burden of proving cause to discipline Eddings’ license.

License Renewals

Regulation 4 CSR 90-13.050 provides:

(2) Renewals.  Every two (2) years (biennially) the renewal application for active licensees must be completed, signed, accompanied by the appropriate renewal fee, and returned to the board office prior to the expiration date of the license.  All licenses shall expire on September 30 of each odd-numbered year.  Any application postmarked after September 30 will be returned and the applicant will be required to reinstate.

*   *   *

(5) . . .  A license, which has not been renewed prior to the renewal date, or placed on inactive status, shall expire on the renewal date. Any licensee who fails to renew shall not perform or offer to perform any act for which a license is required.
(6) Anyone in classified occupations of cosmetology whose license has expired who wishes to restore the license shall make application to the board by submitting the following within two (2) years of the license renewal date:

(A) An application for renewal of licensure;

(B) The current renewal fee and the late fee, as set forth in 4 CSR 90-13.010.

Eddings’ cosmetologist license and shop license expired after September 30, 2005, and remained so at the time of our hearing.  Section 329.140.2 allows discipline of licensee who has failed to renew the license if the Board can establish one of the causes of discipline listed therein.  
Section 329.140.2(3)

Securing License Renewal by Fraud, Deceit, and Misrepresentation

The Board alleges in its first amended complaint:


8.  The Board received the renewal fees for both the Shop License and the Cosmetologist License for the renewal period of October 1, 2003 through September 30, 2005 on or about July 12, 2005. (the “2003 Renewal Fees”).


9.  The Board issued both a current Cosmetologist License and a Shop License to Eddings for the 2003-2005 renewal period.


10.  On or about July 25, 2005, the 2003 Renewal Fees were returned to the Board from the bank due to insufficient funds in the account from which the 2003 Renewal Fees were to be paid.  

*   *   *


37.  By attempting to pay her 2003 Renewal Fees with a check for which there were insufficient funds Eddings attempted to secure her Shop License and her Cosmetology License by fraud, deception, misrepresentation thus giving cause to discipline both licenses pursuant to Section 329.140.2(3), RSMo.


Subdivision (3) allows discipline for:
[u]se of fraud, deception, [or] misrepresentation . . . in securing any . . . license issued pursuant to this chapter[.]
Eddings attempted to pay the renewal fee for the 2003-2005 renewal period with a check drawn on the account of Amanda.  The Board asserts that Eddings knew or should have known that 
Amanda’s account had insufficient funds.  The Board cites Farr v. Hoesch, 745 S.W.2d 830 (Mo. App., E.D. 1988), as legal authority for the “knew or should have known” standard for fraud, deceit, and misrepresentation.  In a fraud action by the recipient of an insufficient funds check against the maker of the check, the Court of Appeals held that an element of fraud was that “the speaker knew the representation was false, or he was ignorant of its truth or falsity,” which meant in an insufficient check case that the plaintiff need show only “that defendant represented the check was good without knowing that to be true.”


We reject the “knew or should have known” standard for showing fraud, deceit, and misrepresentation in a professional licensing case.  Interpreting a statutory provision regarding healing arts licenses identical to § 329.140.2(3), the Court of Appeals held:  “Fraud is defined generally under the common law as an intentional perversion of truth to induce another, or to act in reliance upon it.”  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  It requires the intent that others rely on the misrepresentation.  Sofka v. Thal, 662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272 (Mo. App., 1987).  Similarly, deception and misrepresentation require that the licensee know the falsity of what he or she is representing and that he or she tries to get the Board to believe it anyway.  “Deception” is “the act of deceiving, cheating, hoodwinking, misleading or deluding.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 585 (unabr. 1986). To “deceive” is “to cause to believe the false.”  Id. at 584.  A misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d at 899 n.3.      

There is no evidence that Eddings knew that there were insufficient funds in Amanda’s account when Eddings sent the check for the 2003-2005 renewal period.  The Board admits that 
there is no evidence to show who Amanda was and what relationship she had to Eddings so as to support the inference that Eddings would have known how much money was in Amanda’s account.  The Board points to the insufficient funds check that Eddings sent to the Board for the 2001-2003 period and asserts, without more, that this prior act and Amanda’s check show a pattern of intent and support the inference that Eddings knew that Amanda’s check was for insufficient funds.  That Eddings sent a check in April 2002 for which there were insufficient funds in her own account does not establish a pattern to prove that she knew that Amanda’s account had insufficient funds in July 2005.

We admitted into evidence Petitioner’s second request for admissions (“request for admissions”) as Exhibit 8.  Eddings failed to respond to the request for admissions.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting without an attorney.
  Section 536.073 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  
Eddings admitted the facts alleged in paragraphs 8 and 10 of the first amended complaint by failing to respond to paragraphs 9 and 10 (“request paragraphs”), respectively, in the request for admissions.  There is no request paragraph, though, that addresses Eddings’ knowledge or intent when sending the check drawn on Amanda’s account for the 2003-2005 renewal period.  Request paragraph 36 is identical to paragraph 37 of the first amended complaint.  Request paragraph 36 is not a request to admit a fact, but is a request to admit to the ultimate legal 
conclusion that the Board asks us to draw.  Eddings’ admission of this conclusion of law does not bind us to reach the same conclusion because the Court of Appeals has held that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. 

We therefore independently apply the law to the facts that Eddings is deemed to have admitted.  We find no factual support for the conclusion of law asserted in paragraph 37 of the first amended complaint.  The Board has failed to prove that there is cause to discipline under 
§ 329.140.2(3).  
Section 329.140.2(4)
Obtaining Compensation by False Representation

The Board alleges that the shop license displayed during the January inspection was not current and that Eddings was providing “cosmetology services” at the salon.  The Board also alleges that Eddings had no current shop license or cosmetologist license posted at the time of the June inspection and that Eddings was performing cosmetology services during the inspection.  The Board also alleges that the August inspection revealed current licenses on display.  The Board cites § 329.140.2(4), which allows discipline for:  
[o]btaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation[.]
Section 329.120 required the payment of a renewal fee for the issuance of a renewed license and, if paid after the expiration date, payment of a delinquent fee in addition to the renewal fee.  Section 620.140.2 allows the payment of renewal fees by check.  It further provides that when any check for renewal of a license is returned for insufficient funds “the renewal license may be withheld, and if issued, is not valid until the appropriate fee and any additional 
costs are collected.”  The Board argues that Eddings was obtaining or attempting to obtain compensation for her cosmetology services by posting licenses that appeared to be current and valid but were not valid because they were issued upon receipt of renewal fee checks that were later returned for insufficient funds.  
The evidence does not support this argument in regard to the January and June inspections because there is no evidence that the licenses seen on display on those dates purported to be current with the 2003-2005 renewal period.  There is no evidence as to whether the licenses displayed the renewal period for which they were issued.  Even if we assume that the licenses identified themselves as current from October 1, 2001, to September 30, 2003, it would have been self-evident to anyone reading them that they were not current on January 14 or 
June 17, 2004.  The display of expired licenses could not have been the basis for Eddings deceiving any of her customers into believing she held current licenses for the 2003-2005 renewal period.
The August inspection revealed that Eddings displayed the cosmetologist license and shop license that she had obtained for the 2003-2005 renewal period.  The Board had sent these licenses to Eddings based on the renewal fee check that she provided from Amanda’s account.  However, the bank had returned the check on July 25, 2005, for insufficient funds.  Thus, Eddings was displaying a license that purported to be valid, but was not because Eddings’ renewal fee check was returned.  However, there is no evidence to show when Eddings received the Board’s notice, dated August 8, or when she otherwise discovered that Amanda’s account had insufficient funds, except that she must have known it when she purchased the money order that the Board received on August 24, 2005.  There is no showing when Eddings purchased the money order.  

The Board failed to prove that Eddings knew at the time of the August inspection that her 2003-2005 cosmetologist license on display that day was invalid because there was no proof that she knew by August 11, 2005, that her attempt to pay her renewal fee had failed.  Therefore, the Board failed to prove cause for discipline under § 329.140.2(4).
Section 329.140.2(5)

Incompetence, Misconduct, Fraud, 
Misrepresentation, Dishonesty


The first amended complaint alleges that Eddings failed to renew her cosmetologist license and shop license during the 2003-2005 renewal period until August 24, 2005.  The Board contends that by practicing cosmetology and operating the salon without a current license to do so and by failing to post her licenses in plain view with an attached photo either at her workstation or in a conspicuous, readily accessible, central location within the salon, from October 1, 2003, until August 24, 2005, Eddings demonstrated incompetence, misconduct, fraud, misrepresentation, and dishonesty.  Section 329.140.2(5) allows discipline for:

[i]ncompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]
The first issue under § 329.140.2(5) is whether maintenance of licensure status and the display of licenses are part of the “functions or duties” of a cosmetologist.  In Missouri Bd. of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo. App., W.D. 1991), the court held:  

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, 
conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).  


Maintaining licensure and displaying licenses are not part of the “functions” of a cosmetologist.   Section 329.010(4)(c) 
 provides that a cosmetologist with a Class CA license is “specially fitted” to perform those acts of hairdressing and manicuring set forth under subdivisions (a) and (b).  The acts listed do not include maintaining licensure and displaying licenses.  However, a cosmetologist does have a “duty” to maintain licensure and display licenses.  Section 329.030 makes it “unlawful for any person in this state to engage in the occupation of cosmetology or to operate an establishment or school of cosmetology, unless such person has first obtained a license as provided by this chapter.”  Section 329.110 provides:

The license shall be evidence that the person to whom it is issued is entitled to engage in the practices, occupation or occupations stipulated therein as prescribed in this chapter.  The license shall be conspicuously displayed in his or her principal office, place of business, or employment.

 
Section 329.120 provides:

The holder of a license issued by the state board of cosmetology who continues in active practice or occupation shall on or before the license renewal date renew the holder’s license and pay the renewal fee.  A license which has not been renewed prior to the renewal date shall expire on the renewal date.  The holder of an expired license may have the license restored within two years of the date of expiration without examination, upon the payment of a delinquent fee in addition to the renewal fee.

Regulation 4 CSR 90-4.010(3) provides:

(E) Display of License.  Shop licenses shall be posted in plain view within the shop [or establishment] at all times.  Shop licenses issued to a station or booth rental establishment shall be posted 
in plain view at the respective work station.  Operator licenses, apprentice licenses or student temporary permits shall either be posted at each respective assigned work station or all posted together in one (1) conspicuous, readily accessible, central location within the shop area that will allow easy identification of the persons working in the shop by clients, board representatives or the general public.  Photographs taken within the last five (5) years shall be attached to operator licenses.  Photographs taken within the last two (2) years shall be attached to apprentice licenses and student temporary permits.
The Board amended this regulation, effective February 28, 2005, by deleting the bracketed material and adding the bold-face material.
  The original version applies to the January and June inspections, and the amended version to the August inspection.
We conclude that it is the duty of a cosmetologist who practices cosmetology and operates a salon to do so only with a current, valid license and to post those licenses in plain view with an attached photo either at his or her work station or in a conspicuous, readily accessible, central location within the shop area.  

The second and third issues under § 329.140.2(5) are whether Eddings failed to fulfill these duties and, if so, whether her failure constituted incompetence, misconduct, fraud, misrepresentation, and dishonesty. 

Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.

The court in Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001), defined misconduct:

The Supreme Court found that “[m]isconduct means transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature.”  Conard, 944 S.W.2d at 201. . . .  “Willful” is 
defined as “proceeding from a conscious motion of the will; . . . deliberate.  Intending the result which actually comes to pass; ... intentional, purposeful; . . . done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful. . . .”  BLACK'S LAW DICTIONARY 1599 (7th ed.1999).
We have previously defined fraud and misrepresentation.  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 650 (unabr. 1986).  
As we have previously explained, we found insufficient evidence to show that Eddings engaged in intentionally deceptive conduct when she tried to renew her license for the 2003-2005 renewal period.  The Board has also failed to prove misconduct, fraud, misrepresentation or dishonesty.  
As for showing incompetence, Eddings had no duty to renew her licenses unless she was “to engage in the occupation of cosmetology or to operate an establishment or school of cosmetology[.]”
  Section 329.010(3)
 provides that a cosmetologist is a “person who, for compensation, engages in the practice of cosmetology, as defined in subdivision (4) of this section[.]”  Subdivision (4) provides that cosmetology “includes performing or offering to engage in any acts of the classified occupations of cosmetology for compensation, which shall include [specific acts of hairdressing and manicuring follow in (4)(a) and (b)].”  The inspector testified that during the January inspection, she asked Eddings’ “coworkers” whether Eddings was operating the shop.  The inspector testified that the coworkers said:  “[S]he does provide cosmetology services at this location.”
  The cosmetologist license and shop license posted were from the 2001-2003 renewal period.  At the June inspection, the inspector found Eddings cutting 
a man’s hair, although she left before Eddings was done and did not see whether Eddings received compensation.
  The cosmetologist license and shop license posted were still from the 2001-2003 renewal period.  The cosmetologist license did not have Eddings’ photograph.  At the August inspection, Eddings was not there.
  Her cosmetologist license and shop license for the 2003-2005 renewal period were posted, but were invalid because the renewal fee check had been returned to the Board for insufficient funds.  
Eddings is deemed to have admitted the following statements from the request for admissions:


11.  Eddings has performed cosmetology services for which a license is required since October 1, 2003 through the date the complaint in this case was filed without a valid cosmetology license.


12.  Eddings has operated a cosmetology establishment for which a license is required since October 1, 2003 through the date the complaint in this case was filed without a valid shop license.


15.  The January Inspection revealed that Eddings provides cosmetology services at the Salon.


20.  The June Inspection found Eddings performing cosmetology services at the time of the inspection.


22.  The August 2005 Inspection revealed that Eddings was available to perform services at the Salon.

Eddings has held a cosmetologist license since 1984.  We can reasonably expect her to know what “cosmetology services” are.


We conclude that Eddings was receiving compensation for performing the functions of cosmetology and, therefore, practicing cosmetology and operating the salon while she did not have a valid cosmetologist license or shop license from October 1, 2003, to August 24, 2005.  
Eddings waited long after her licenses expired for the 2003-2005 renewal period to renew them, just as she had done in the 2001-2003 renewal period and then sent in insufficient funds checks, just as she had done in that prior period.  The evidence is sufficient to establish that Eddings either lacked the ability to obtain and display properly current and valid licenses while she engaged in the occupation of cosmetology or lacked the disposition to use her ability to do so.  The Board has cause to discipline Eddings for incompetence under § 329.140.2(5).

The Board alleges that Eddings’ practice of cosmetology, operation of a shop, and failure to post her licenses with a current photograph are cause for discipline under § 329.140.2(5).  However, the Board attempts in its post-hearing brief to add to those grounds that of writing bad checks.
  Although the Board alleges the writing of insufficient funds checks in the first amended complaint, it does not include it as a ground for discipline under § 329.140.2(5).  The complaint must set forth the course of conduct and the law providing discipline for such conduct.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  The statute set forth must be “exact.”  Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).  We cannot find discipline for uncharged conduct.  Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  Because the first amended complaint does not include writing insufficient funds checks as a ground for disciplining Eddings’ license under § 329.140.2(5), we do not consider the Board’s post-hearing contention that it does.

Section 329.140.2(6)

Violation of Statute or Regulation

  
The Board cites § 329.140.2(6), which allows discipline for:

[v]iolation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]
The Board contends that Eddings violated:
· § 329.030 by performing cosmetology services and operating her shop without current and valid licenses;

· § 329.120 by failing to pay the renewal and delinquent fees for her licenses before their expiration.

· Regulation 4 CSR 90-4.010(3)(E) by failing to properly display her cosmetologist license at her work station.  


In our conclusions relating to § 329.140.2(5), we found that Eddings failed to fulfill her duties under §§ 329.030, 329.120, and Regulation 4 CSR 90-4.010(3)(E).  Therefore, there is cause for discipline also under § 329.140.2(6).
Section 329.140.2(7)

Impersonation of Licensee


Section 329.140.2(7) allows discipline for:
[i]mpersonation of any person holding a certificate of registration or authority, permit or license or allowing any person to use his or her certificate of registration or authority, permit, license or diploma from any school[.]

The Board contends that Eddings impersonated a person holding a license when she posted her cosmetologist license and shop license at her work station when they were not valid.  The Board is not alleging that Eddings held herself out to be a person other than herself who had a license, but that Eddings pretended to have a licensed status that she did not have.
The Board misinterprets the statute.  It forbids a licensee from impersonating another person who is a licensee, not just falsely assuming the authority of a valid license.  In a case involving the identically worded § 326.130.2(7),
 we found no Missouri authority interpreting 
“impersonation of any person.”  We were persuaded by the decisions of other courts interpreting similar statutes:
  
Neither 326.130 nor its criminal counterpart 575.1205 defines “impersonation.”  However, it is a word of common usage which means “to assume the character of: pretend to be in actuality or personality, appearance, or behavior.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1133 (unabr. 1986).{6}  Courts from other jurisdictions have held that the use of the terms “personate” or “impersonate” means the assumption of the identity of another and not just the pretension to an authority or status.  People v. Vaughn, 16 Cal. Rptr. 711, 717 (Cal. Dist. Ct. App., 2d Dist. 1961), relied on the definition of “impersonate” and “personate” in WEBSTER'S NEW INTERNATIONAL DICTIONARY, 2d ed., to interpret West’s Ann. Pen. Code 529(3):  “Every person who falsely personates another in either his private or official capacity, and in such assumed character, either: . . . 3. Does any other act whereby, if done by the person falsely personated, he might . . . become liable to any suit”

The court in Lane v. United States, 17 F.2d 923, 924 (6th Cir. 1927) interpreted “Whoever shall falsely personate any true and lawful holder of any . . . debt of the United States or any person entitled to any . . . debt” in 33 of the federal Penal Code (now codified at 18 U.S.C. 914) as operating “against the personation by one of another, and not against false claims of authority.”

Courts have also relied on the use of the phrases “another person” or “other persons” to conclude that a statute forbids the assumption of a false identity and not just pretended authority.  People v. Knox, 51 P. 19 (Cal. 1897), so interpreted an earlier version of 529 of the California Penal Code:  “every person who falsely personates another, and in such assumed character either becomes bail or surety for any party . . . is punishable.”  In like fashion, State v. Banks, 790 P.2d 926, 962-63 (Kan. Ct. App. 1990), interpreted K.S.A. 21-3825:  “Aggravated false impersonation is falsely representing or impersonating another and in such falsely assumed character: . . . (d) Doing any other act in the course of a suit . . . whereby the person who is represented or impersonated may be made liable to the payment of any debt..:  Also, State v. Smith, 479 A.2d 814 (Conn. 1984), interpreted General Statutes 53a-130(a)(1):  “A person is guilty of criminal impersonation when he:  (1) Impersonates another and does an act in such assumed 
character with intent to obtain a benefit or to injure or defraud another..” 

However, when a statute does not use these terms, a court is more likely to hold that it prohibits the false pretense of official authority even if the defendant has not assumed the identity of an existing person or acted in the capacity of any actual officer.  United States v. Barnow, 239 U.S. 74 (1915), made this interpretation of 32 of the federal Criminal Code:  “Whoever . . . shall falsely assume or pretend to be an officer . . . of the United States . . . and shall take upon himself to act as such, or shall in such pretended character demand or obtain.”.  State v. Thyfault, 297 A.2d 873, 878 (Essex Cty. Ct. N.J. 1972), aff’d, 315 A.2d 424 (Super. Ct. App. 1974), likewise interpreted N.J.S.A. 2A:135-10:  “any person who, without authority, exercises the functions of, or holds himself out to anyone as, an officer or employee of the state or any agency or political subdivision thereof, not so being, is guilty of a misdemeanor.”
*   *   *

We conclude that to establish cause to discipline under subdivision (7), the Board must show that Tlapek assumed the identity of another who holds a permit.  The legislature used the term “impersonate” which courts have held to mean the assumption of the identity of another person.  United States v. Lane, supra, and State v. Vaughn, supra.  The legislature used that word in the phrase “impersonate any person holding a . . . permit” which specifically refers to another “person” who holds a permit, just as in the second half of the subdivision which proscribes the licensee from “allowing any person” from using the licensee’s certificate or permit.
We still find the cited authorities and reasoning persuasive.  Eddings did not assume the identity of another person.  There is no cause for discipline under § 329.140.2(7).  
Section 329.140.2(11)

Material Mistake of Fact

In its first amended complaint, the Board contends:


38.  By [Eddings] failing to provide funds to pay her 2003 Renewal Fees [for the 2003-2005 renewal period], the Board issued the Cosmetologist License and the Shop License under material mistake of fact, thus giving cause to discipline both licenses pursuant to Section 329.140.2(11).

Section 329.140.2(11) provides as a cause for discipline the Board’s:

[i]ssuance of a certificate of registration or authority, permit or license based upon a material mistake of fact[.]
Section 329.120 requires a licensee to pay a fee to renew his or her license.  The Board has no legal authority to renew Eddings’ cosmetologist license or shop license without her payment of the fee.  This makes the payment material to the Board’s decision to renew a license.  In this case, the Board renewed Eddings’ cosmetologist license and shop license based on the belief that Amanda’s account had sufficient funds to cover Eddings’ check.  But it turned out that the Board’s belief was mistaken.  Therefore, there is cause for discipline under § 329.140.2(11).  
Section 329.140.2(12)
Failure to Display a Valid License

The Board contends in its first amended complaint:

35.  By failing to post her licenses in plain view with an attached photo either at her workstation or in a conspicuous, readily accessible, central location within the Salon, Eddings violated 4 CSR 90-4.010(3)(E), providing cause to discipline both license pursuant to Section 329.l40.2…(12), RSMo.
Section 329.140.2(12) allows discipline for:
[f]ailure to display a valid license if so required by this chapter or any rule promulgated hereunder[.]

Regulation 4 CSR 90-4.010(3) requires display of a valid license.  The regulation and 
§ 329.140.2(12) target licensed practitioners who fail to display a valid license that they have rather than practitioners who have no valid license to display.  On the days of the inspections, Eddings had no valid licenses to display.  At the time of the January and June inspections, she had not renewed her licenses for the 2003-2005 renewal period, which is apparently why she was still displaying her 2001-2003 licenses.  On August 11, 2005, Eddings was displaying her 
licenses for the current renewal period, which had been rendered invalid by operation of 
§ 620.140.2 when the bank returned the renewal fee check.  

There is no cause for discipline under § 329.140.2(12) because Eddings had no valid licenses to display.  
Section 329.140.2(13)

Violation of Professional Trust or Confidence

The Board alleges in its first amended complaint:

33.  By practicing cosmetology and operating the Salon without current licenses to do so, Eddings violated a professional trust and/or confidence owed to patrons, the public, the profession and/or the Board, providing cause to discipline both licenses pursuant to Section 329.140.2(13), RSMo.

*   *   *


36.  By failing to post her licenses in plain view with an attached photo either at her workstation or in a conspicuous, readily accessible, central location within the Salon, Eddings violated a professional trust and/or confidence owed to patrons, the public, the profession and/or the Board, providing cause to discipline both licenses pursuant to Section 329.140.2(13), RSMo.

Section 329.140.2(13) allows discipline for “[v]iolation of any professional trust or confidence[.]”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  


Eddings’ failure to display her licenses when she had no valid licenses to display is not a violation of professional trust or confidence.  However, those coming to Eddings as customers had a right to trust her to keep up her licensure.  Eddings’ failure to keep her licenses current and 
valid and her continuing practice of cosmetology violated her customers’ trust.  The Board has cause to discipline Eddings under § 329.140.2(13). 

Summary


There is cause to discipline Eddings under § 329.140.2(5), (6), (11) and (13).

SO ORDERED on June 29, 2006.



________________________________



JUNE STRIEGEL DOUGHTY 


Commissioner
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