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DECISION


Echo’s Restaurant & Lounge, Inc. (“Echo’s”) is not subject to automatic revocation because its chairman of the board of directors, sole board member, secretary, president, and managing officer pled guilty to and was convicted of permitting a minor to sell intoxicants.  The licensee corporation did not plead guilty to and was not convicted of anything.
Procedure


On February 28, 2007, Echo’s filed a complaint appealing the Supervisor of Alcohol and Tobacco Control’s (“the Supervisor”) decision that its license was automatically revoked.  On June 19, 2007, the Supervisor filed an answer to the complaint.  On July 3, 2007, we held a hearing on the complaint.  Assistant Attorney General Christopher R. Fehr represented the Supervisor.  Corey M. Swischer, with the Swischer Law Firm, represented Echo’s.  At the 
hearing, we consolidated this case with Quad A, Inc., d/b/a/ Mr. D’s Smoke Shop v. Supervisor of Alcohol and Tobacco Control, No. 07-0286 LC, for the hearing only.
  The matter became ready for our decision on October 24, 2007, the date the last brief was filed.

Findings of Fact

1. Echo’s is a Missouri corporation with its principal place of business located at 1819 W. Austin Blvd., Nevada, Missouri.
2. Echo’s holds a retail liquor by the drink resort license.
3. On August 16, 2006, an agent for the Supervisor, the Missouri Highway Patrol, and the Nevada Police Department conducted a sting operation at Echo’s.  They sent a 20-year old into Echo’s.  Minors who worked at Echo’s sold intoxicating beverages to the minor and to others.
4. On December 7, 2006, in the Circuit Court of Vernon County, Missouri, Donald Dean Adams pled guilty to and was convicted of permitting a minor to sell intoxicating liquor.
5. At the time of the guilty plea and until February 21, 2007, Adams was the chairman of the board of directors, sole board member, secretary, president, and managing officer of Echo’s.
6. Adams owned stock in Echo’s, but it was taken by a trustee when Adams filed for bankruptcy.  At the time of the hearing, Adams owned no stock in Echo’s.
7. On February 21, 2007, the Supervisor served Adams and Echo’s a notice of revocation that stated:
The Supervisor of Alcohol & Tobacco Control hereby takes official notice that on December 12, 2006, you did enter a plea of guilty in the Circuit Court of Vernon County, Missouri to the following charge under Section 311.300, RSMo,:  Permitting a Minor to Sell Intoxicants.

By reason of the aforesaid conviction the above mentioned licenses [sic] were, by virtue of the provisions of Section 311.720, Revised Statutes of Missouri, your license was automatically revoked and cancelled effective December 7, 2006.

8. On February 21, 2007, Adams resigned from the board of directors.  Carrie Adams replaced Adams as the president, secretary and registered agent for Echo’s.
9. Carrie Adams has never been convicted of an offense that would disqualify her from holding a liquor license or an offense that would lead to automatic revocation of the license.
10. Echo’s has never been convicted of an offense that would disqualify it from holding a liquor license or an offense that would lead to automatic revocation of the license.
11. At the time of the hearing, a separate corporation was leasing the building and operating a bar and lounge at Echo’s former location.

Conclusions of Law 


We have jurisdiction to hear Echo’s complaint.
  The Supervisor continually refers to the revocation as “automatic,” which normally means “having a self-acting or self-regulating mechanism[.]”
  But the Supervisor has made a decision that can be appealed to us.
  The legislature simply left him no discretion if the facts are as he alleged.  The Supervisor has the burden to prove that the licensee committed an act for which the law allows, or in this case requires, discipline.
  When the licensee files the complaint, the Supervisor’s answer provides notice of the grounds for discipline.

Investigation

Echo’s argues that the Supervisor did not follow his own regulations relating to the investigation in that the minor involved in the sting operation was 20 years old, rather than 18 or 19 as required by 11 CSR 70-2.280:

(1) The following shall constitute guidelines for the use of minors in intoxicating liquor or nonintoxicating beer investigations by a state, county, municipal or other local law enforcement authority:

(A) The minor shall be eighteen (18) or nineteen (19) years of age[.]

*   *   *

(2) The supervisor of alcohol and tobacco control shall not participate with any state, county, municipal, or other local law enforcement agency, nor discipline any licensed establishment when any state, county, municipal, or other law enforcement agency chooses not to follow the supervisor’s permissive standards.


Echo’s argues that the Supervisor cannot discipline Echo’s under subdivision (2) because he did not comply with subdivision (1)(A).  The Supervisor argues that the minors used in the investigation were not the subject of the guilty plea.  While the Supervisor’s minor was served, the crime Adams pled guilty to was allowing minors – not affiliated with the Supervisor – to sell intoxicating liquor.  The Supervisor also argues that the investigation does not form the basis of the revocation.  The investigation may have led to the guilty plea, but it was the guilty plea that triggered the automatic revocation.  In any event, we have no power to superintend another agency’s procedures.

Automatic Revocation


The Supervisor argues that the automatic license revocation he imposed is required by     § 311.720, which states:

Conviction in any court of any violation of this chapter, or any felony violation of chapter 195, RSMo, in the course of business, shall have the effect of automatically revoking the license of the person convicted, and such revocation shall continue operative until said case is finally disposed of, and if the defendant is finally acquitted, he may apply for and receive a license hereunder, upon paying the regular license charge therefor, in the same manner as though he had never had a license hereunder; provided, however, that the provisions of this section shall not apply to violations of section 311.070, and violations of said section shall be punished only as therein provided.

(Emphasis added.)  The word “person” includes a corporation.


Echo’s admits that the conviction was the type that would result in an automatic revocation under this statute.  But Echo’s argues that it was Adams – not the corporation that held the license – who was convicted of the offense.  The Supervisor points to § 311.060, which states that the corporation shall not be qualified for a license based on the actions of the officers, directors, employees and certain stockholders:

2.  (1) No person, partnership or corporation shall be qualified for a license under this law if such person, any member of such partnership, or such corporation, or any officer, director, or any stockholder owning, legally or beneficially, directly or indirectly, ten percent or more of the stock of such corporation, or other financial interest therein, or ten percent or more of the interest in the business for which the person, partnership or corporation is licensed, or any person employed in the business licensed under this law shall have had a license revoked under this law or shall have been convicted of violating the provisions of any law applicable to the manufacture or sale of intoxicating liquor since the ratification of the twenty-first amendment to the Constitution of the United States, or shall not be a person of good moral character.

*   *   *

3.  A “resident corporation” is defined to be a corporation incorporated under the laws of this state, all the officers and directors of which, and all the stockholders, who legally and beneficially own or control sixty percent or more of 
the stock in amount and in voting rights, shall be qualified legal voters and taxpaying citizens of the county and municipality in which they reside and who shall have been bona fide residents of the state for a period of three years continuously immediately prior to the date of filing of application for a license, provided that a stockholder need not be a voter or a taxpayer, and all the resident stockholders of which shall own, legally and beneficially, at least sixty percent of all the financial interest in the business to be licensed under this law; provided, that no corporation, licensed under the provisions of this law on January 1, 1947, nor any corporation succeeding to the business of a corporation licensed on January 1, 1947, as a result of a tax-free reorganization coming within the provisions of Section 112, United States Internal Revenue Code, shall be disqualified by reason of the new requirements herein, except corporations engaged in the manufacture of alcoholic beverages containing alcohol in excess of five percent by weight, or owned or controlled, directly or indirectly, by nonresident persons, partnerships or corporations engaged in the manufacture of alcoholic beverages containing alcohol in excess of five percent by weight.
(Emphasis added.)

The Supervisor argues that this statute equates the corporation with its officers when such individual has pled guilty to an offense, and states that the corporation shall not be qualified to hold the license.  We agree, but this supports Echo’s argument.  Section 311.060 separates the person from the corporation, and in the case of the corporation, specifically lists the people who would act for it.  Their license revocation or conviction as well as the corporation’s render an applicant unqualified for licensure.  Section 311.720 references only the conviction of the person (corporation) holding the license.  As cited above, § 311.030 defines person:
The term “person” as used in this chapter shall mean and include any individual, association, joint stock company, syndicate, copartnership, corporation, receiver, trustee, conservator, or other officer appointed by any state or federal court.

Unlike § 311.060, this definition does not include the officers, directors, employees or stockholders.
  Under the evidence presented, the corporation was not convicted of anything. 

The Supervisor also argues that § 311.060.3 defines a resident corporation to include its officers and directors.  While this section is not a model of clarity, it defines a resident corporation as a corporation in which the officers and directors and some stockholders are qualified legal voters, etc. 

We find that under § 311.720, Echo’s license would have been automatically revoked had the corporation been convicted of a violation of Chapter 311.  There is no conviction against the corporation.  While there may be cause for discipline or denial under the statutes and regulations for Adams’ conduct, there is no automatic revocation.  

Relatives Holding the License


Echo’s argues that Adams ceased to be an officer of the corporation when he resigned and his relative took the positions.  The Supervisor cites its Regulation 11 CSR 70-2.020(14):
No license will be issued to the spouse, child(ren), step-child(ren), parent(s), step-parent(s), son-in-law or daughter-in-law, employee or other person having any interest in the business of a licensee whose license has been revoked, for the privilege of doing business in the same location or in close proximity to the location of the establishment whose license was revoked.
Because we determine that there was no automatic revocation, we need not decide whether this regulation applies.  Neither Adams nor his relatives hold the license.  The corporation does.  
Summary

Echo’s is not subject to automatic revocation.

SO ORDERED on January 28, 2008.
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JOHN J. KOPP



Commissioner
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