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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a petition on December 2, 1998, seeking this Commission’s determination that the peace officer certificate of Donald J. Ebert is subject to discipline for gross misconduct indicating an inability to function as a peace officer.


This Commission convened a hearing on the complaint on November 3, 1999, and reconvened the hearing on November 19, 1999.  Assistant Attorney General Wade Thomas represented the Director.
  Dana L. Frese with Carson & Coil, P.C., represented Ebert.


The matter became ready for our decision on March 21, 2000, when the last written argument was due. 

Findings of Fact

1. Ebert holds peace officer Certificate No. ###-##-####.  That certificate was current and active at all relevant times.  

2. Ebert was employed as a deputy sheriff by the Jackson County Sheriff’s Department from November 4, 1996, to September 8, 1998.  

3. On August 9, 1998, Ebert, while on duty with the Jackson County Sheriff’s Department, participated in a car chase, and the apprehension and arrest of two suspects.  Ebert and other law enforcement officers were alerted that the suspects were involved in a drive-by shooting in Roeland Park, Kansas, and were armed and dangerous.  The car chase, which spanned three counties on Highway I-70, ended that evening when the suspects’ car was disabled by spike strips. 

4. After the suspects’ car was disabled, the driver of the vehicle fled on foot into an open field, through a tree line, across a creek, over a barbed-wire fence, and into another field.  A group of officers searched the area with flashlights.  Deputy Glen Postlethwait of the Jackson County Sheriff’s Department found the suspect lying on the ground beside a large round hay bale in the field.  

5. Deputy Postlethwait handcuffed the suspect’s arms behind his back and conducted a preliminary search of the suspect for weapons while the suspect was still on the ground.  The suspect did not resist arrest.

6. Ebert and Deputy Eric Burchfield ran over to assist Postlethwait and other officers with the arrest.  Burchfield and Postlethwait lifted the suspect off the ground.  Burchfield and Ebert held the suspect against the hay bale while Postlethwait conducted a more thorough search of the suspect.

7. The suspect was a Hispanic man in his early twenties and weighed approximately 170 to 180 pounds.   He had blood on his face and the odor of intoxicants about him.

8. Postlethwait completed his search and did not find any weapons or contraband.

9. Deputies Burchfield and Postlethwait escorted the suspect from the field back to the patrol cars.  The suspect was handcuffed with his hands behind his back.  Postlethwait was on the suspect’s left side, and Burchfield was on the right side.  The officers put their arms up through the suspect’s arms and brought their hands over the suspect’s shoulders, forcing his torso downward.  The suspect was compliant and was not resisting.  The suspect was off balance and was slightly dragging his feet trying to keep up with the officers.

10. Ebert accompanied the other officers and the suspect out of the field.  Ebert looked around and, immediately after looking around, grabbed the suspect’s hair, lifted his head up, and struck the suspect on the head once with his flashlight.  

11. After Ebert struck the suspect with the flashlight, Deputy Postlethwait yelled at Ebert and shook his head in a disapproving manner. 

12. Ebert’s flashlight, a Streamlite Model SL20XP, was approximately twelve inches in length.  It was made of a hard plastic polymer substance, and the handle was covered with a non-slip foam surface. 

13. The suspect did not complain about Ebert’s actions.  The suspect did not complain that Ebert injured him.

14. The officers brought the suspect back to the area near the patrol cars and laid the suspect down on the ground.  The suspect was eventually placed in a patrol car and transported from the scene.

Conclusions of Law


We have jurisdiction to decide whether Ebert’s peace officer certificate is subject to discipline.  Sections 590.135.6 and 621.045.
  The Director has the burden to show that Ebert has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


This Commission must judge the credibility of the witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our findings of fact reflect our determination of the credibility of witnesses.


The Director alleges that Ebert’s certificate is subject to discipline for gross misconduct indicating an inability to function as a peace officer.  Section 590.135.2  provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers . . . issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *


(6) Gross misconduct indicating inability to function as a peace officer[.] 


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533.  Inability is lack of sufficient power, 

resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


Ebert argues that the Director cannot seek to discipline Ebert’s certificate for allegedly striking the suspect while up against the hay bale or for grabbing his hair while he was being transported to the patrol car.   Ebert objected to that evidence at the hearing and insisted that such evidence was beyond the scope of the pleadings and should not be considered by this Commission.  In written argument, Ebert points out that his defense was based on allegations set forth in the petition and that he would be greatly prejudiced if his certification is subject to discipline for allegations that were not pled in the petition.  


According to Ebert, the only issues that must be resolved by this Commission are:


1.  Whether, after two officers apprehended the suspect and began walking him towards a patrol car, respondent hit the suspect in the head with his flashlight, stinking him once; and whether such action constituted gross misconduct indicating inability to function as a peace officer; and


2.  Whether respondent later bragged about kicking and hitting the suspect. 


Ebert denies that he struck the suspect in the head with a flashlight while the suspect was being transported to a patrol car.  Ebert denies that he kicked or hit the suspect, and he further denies that he later bragged about kicking and hitting the suspect.  


Ebert admits that he tapped the suspect on the head with his flashlight while holding the suspect up against the hay bale, but he contends that such evidence is beyond the scope of the 

pleadings and cannot result in discipline.  Ebert asserts that the hit was not a hard hit and that there was no evidence that the suspect had been injured or that the suspect complained of injury.  Ebert testified that he repeatedly told the suspect to stand up straight and to turn his head so that the officers could search him better.  He testified that when the suspect didn’t answer him, Ebert lightly tapped him on the head with the flashlight, and the suspect finally turned his head.   Ebert testified that the suspect was bleeding and that Ebert did not have rubber gloves at the time.   


The Director’s petition states:

After the two officers . . . began walking [the suspect] to the car, respondent walked up and hit the suspect in the head with his flashlight, striking him twice.  The suspect was not resisting in any way, and the other officers ordered respondent to stop.  After the incidents, respondent on at least two occasions bragged about kicking and hitting the suspect.

The Director’s written argument did not address the scope of the petition even though we requested both parties to brief that issue.


We have no power to decide a charge that does not appear in the petition.  Duncan v. Missouri Bd. For Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  Due process of law restricts our bases for finding cause for discipline to those of which the Director provided notice sufficient for Ebert to prepare a defense.  Id.  The petition alleged only that Ebert used his flashlight to strike the suspect while the suspect was being transported to the car and that Ebert later boasted about kicking and hitting the suspect.  Therefore, we make no findings of fact concerning whether Ebert struck the suspect before the officers began transporting the suspect to the patrol car.  We make no findings of fact concerning 

whether Ebert kicked the suspect after the suspect was transported to the area where the patrol car was located.


Ebert denied that he ever boasted about hitting or kicking the suspect.  We make no findings concerning whether Ebert boasted about hitting or kicking the suspect because the only indication of those statements was hearsay.


While the suspect was transported to the car, the suspect was compliant and was not resisting.  The suspect was off balance and was slightly dragging his feet trying to keep up with the officers.  Ebert accompanied the other officers and the suspect out of the field.  Ebert looked around and, immediately after looking around, grabbed the suspect’s hair, lifted up the suspect’s head, and struck the suspect on the head once with his flashlight.  After Ebert struck the suspect with the flashlight, another officer yelled in disapproval at Ebert.


Both of the officers walking alongside the suspect testified under oath that Ebert struck the suspect with his flashlight while walking toward the car.  We find that the testimony of both officers is credible.


Ebert denies striking the suspect with his flashlight while the suspect was being transported to the car.  Ebert’s testimony is in direct contradiction with the testimony of the other two officers.  Ebert admitted that he lied when he made a previous statement about slipping and accidentally striking the suspect with the flashlight.  We determine that Ebert’s testimony is not credible. 


We conclude that Ebert’s conduct of striking the suspect with his flashlight while walking the suspect to the car is the willful doing of an act with a wrongful intention and with an especially egregious mental state.  Ebert’s action was deliberate, and was unnecessary because the suspect was not resisting arrest.  We conclude that Ebert’s action constitutes gross 

misconduct indicating an inability to function as a peace officer.  We conclude that Ebert’s certificate is subject to discipline pursuant to section 590.135.2(6).


SO ORDERED on May 18, 2000.



_____________________________



WILLARD C. REINE



Commissioner

�Assistant Attorney General Lawrence Rebman filed the petition.  Wade Thomas entered his appearance on August 30, 1999.  Thomas represented the Director at the hearing and subsequently filed written arguments on behalf of the Director.


�Statutory references are to the 1999 Supplement to the Revised Statutes of Missouri, unless otherwise noted.
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