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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 11-0944 BN



)

TINA EATON,

)




)



Respondent.
)

DECISION


Tina Eaton is subject to discipline for failing to properly document and administer controlled substances and for diverting controlled substances for her personal use.
Procedure


On May 18, 2011, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Eaton.  Eaton received a copy of the complaint and our notice of complaint/notice of hearing by certified mail on July 12, 2011.  She did not file an answer.  

We held a hearing on December 16, 2011.  Stephan Cotton Walker represented the Board.  Eaton did not appear.  The case became ready for our decision on December 27, 2011, the date the transcript was filed.
Findings of Fact

1. Eaton is licensed by the Board as a licensed practical nurse (“LPN”).  Her license was current and active in 2009 and 2010.  It is currently suspended for nonpayment of taxes.
River Mist

2. From June 22, 2009 until September 2, 2009, Eaton was employed as an LPN at River Mist Assisted Living Facility in Poplar Bluff, Missouri (“River Mist.”)
3. From June 24, 2009 to July 1, 2009, Eaton signed out a total of 36 narcotics for five different residents.  Among those residents was E.C., for whom Eaton signed out 19 Tylenol with Codeine #3.

4. Eaton failed to give E.C. her prescribed medication on June 29, 2009 and July 1, 2009.

5. After suspicions arose that Eaton had diverted medications, she submitted to a drug test that was positive for opiates, but she produced a prescription for hydrocodone.  

6. Eaton was counseled and told that discrepancies in documenting and administering medications would not be tolerated.
7. River Mist’s administrator reviewed narcotics records on September 1, 2009.  She made copies of all the records at 10:30 a.m. and made a second copy at 4:00 p.m.  Resident M.K.’s record showed no narcotics signed out for her on the 10:30 a.m. copy, but the 4:00 p.m. copy showed narcotics signed out for her by Eaton at 7:00 a.m. and 1:00 p.m.  

8. M.K.’s narcotics record also showed that Eaton failed to record administration of the medications to her on the Medication Administration Record four times.

9. River Mist terminated Eaton’s employment on September 2, 2009.

10. After Eaton was terminated, further investigation revealed that she had signed for 60 tablets of hydrocodone and 210 tablets of Tramadol from the pharmacy, but did not enter them into the inventory.

Cedargate 
11. Eaton worked as a charge nurse at The Cedargate, a skilled and assisted living facility, in Popular Bluff, Missouri, in 2010.

12. Another nurse discovered that medications in the Emergency kit, or “E-kit,” appeared to have been tampered with.

13. Upon investigation, it was found that morphine sulfate, Oxycodone, Lorazepam, Zolpidem Tartrate, and Alprazolam had been taken from the E-kit, and the medications had been replaced with other medications of similar size and color.

14. Some of the medications in the E-kit belonged to residents, who failed to receive their prescribed medications as ordered by their treating physicians.

15. Eaton admitted to the administrator and the director of nursing at Cedargate that she had diverted the medications.  

16. Eaton was charged with the Class C felony of theft/stealing any controlled substance in violation of § 570.030.  She pled guilty to this offense in the Circuit Court of Butler County on November 16, 2010.  She received a suspended imposition of sentence and five years’ probation.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Eaton has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his 
certificate of registration or authority, permit or license for any one or any combination of the following causes:
(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;
(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence; 
*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Controlled Substances – Subdivisions (1) and (14)
The Board alleges that Eaton's possession of controlled substances diverted from Cedargate was unlawful under § 195.202.1, which states:

Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.
Eaton admitted she diverted morphine sulfate, Oxycodone, Lorazepam, Zolpidem Tartrate, and Alprazolam for her own use while working at Cedargate.  All of these are controlled substances.
  
This is a violation of § 195.202.1, and is cause to discipline her license under § 335.066.2(1) and (14).
Criminal Offense – Subdivision (2)

Eaton pled guilty to stealing controlled substances.  A nurse has a duty to properly handle controlled substances.  This offense is reasonably related to the duties of nursing.  Stealing is also a crime of moral turpitude,
 and it involves dishonesty.  There is cause to discipline Eaton under § 335.066.2(2).  
Professional Standards – Subdivision (5)


The Board alleges that Eaton’s conduct constituted misconduct, gross negligence, fraud, dishonesty, and misrepresentation in her functions as a nurse.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, 
which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.


Eaton’s diversion of controlled substances at Cedargate for her own use was an intentional act.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  Eaton’s replacement of controlled substances with tablets of other medication was a fraudulent act because it was intended to deceive others so that she could purloin something of value that belonged to another.  The act of replacing the real medications with other tablets was an act of misrepresentation.  We find cause to discipline under § 335.066.2(5) for misconduct, fraud, dishonesty, and misrepresentation.
Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  When Eaton diverted controlled substances from her employer and from patients for whom they were prescribed, she violated the professional trust placed in her by her employer, colleagues, and patients.  Even if we view her conduct at River Mist in the best possible light, she failed to properly document, administer, and account for controlled substances there.  This too is a breach of trust and confidence.  There is cause to discipline her license under § 335.066.2(12).
Summary


Eaton is subject to discipline under § 335.066.2(1), (2), (5), (12), and (14).  

SO ORDERED on January 20, 2012.


________________________________



KAREN A. WINN


Commissioner

�Section 621.045.  Statutory citations are to RSMo Supp. 2010, unless otherwise indicated.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�Although the Board provided us with no specific citations, all are controlled substances listed in                § 195.017.


	�See In re Carpenter, 891 A.2d 223 (D.C. 2006) (moral turpitude is inherent in crimes that have an intent to defraud or steal).  See also U.S. v. Morrow, 2005 WL 3163801 (D.D.C. June 2, 2005 and Johnson v. Commonwealth, 581 S.E.2d 880 (41 Va. App., 2003) (misdemeanor crimes of moral turpitude are limited to those crimes involving lying, cheating, and stealing).


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


	�Id. at 533.


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  


�Id. at 794.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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