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DECISION

The Director of Public Safety (“the Director”) has cause to discipline David A. Easley for committing assault in the third degree and for committing an act while on active duty that involved a reckless disregard for the safety of another.
Procedure


On January 10, 2007, the Director of Public Safety (“the Director”) filed a complaint against Easley.  With our leave, Easley filed an answer on March 29, 2007.  We held our hearing on November 16, 2007.  Assistant Attorney General Christopher R. Fehr represented the Director.  Lawrence G. Rebman, of Rebman and Associates, LLC, represented Easley.  The case became ready for our decision when the Director filed his reply brief on April 15, 2008.
Findings of Fact


1.
The Director issued a peace officer license to Easley.  The license was current and active on August 10, 2004, and on January 10, 2007, when the Director filed the complaint.


2.
The Taser X26 (“Taser”) is a device shaped like a handgun that contains a trigger, a cartridge, a battery, and a pair of prongs connected to the battery by 21-foot-long electrical cords.  When the user pulls the trigger, the Taser fires the cartridge to propel the prongs into a subject.  The Taser delivers a five-second electric charge, called a “stun” or a “shock,” through the prongs that affects the sensory and motor functions of the central nervous system.  This causes pain but primarily incapacitates the person by causing uncontrollable muscle contractions.  


3.
Common effects from the use of the Taser include: 
· falling immediately to the ground, 
· yelling or screaming, 
· having involuntary muscle contractions, 
· freezing in place with legs locked, 
· vertigo, or 
· feeling dazed for up to several minutes.  
The Taser can cause secondary injuries from the subject falling.  

4.
When the Taser is used on voluntary subjects for training, one of the safety requirements is for spotters to grab hold of the subject before and during exposure.  Failure to follow these safety procedures increases the risk of injury.

5.
Easley had received Taser training and knew that application of the Taser to any person causes muscle contractions and the probability that the subject will fall and could, if unprotected, sustain injury from the fall.


6.
When a subject in handcuffs falls over from being stunned, there is a greater risk that the fall will cause injury to the subject because the subject cannot break the fall with his or her arms or hands.


7.
The Kansas City, Missouri, Police Department (“Police Department”) set the standards for use of the Taser that were in effect on August 10, 2004.  The Police Department couched its standards in terms of levels of resistance:
   

LEVEL I – COMPLIANT – The subject is cooperative but must be given verbal instructions/directions for compliance.  

Officer Response Options:

*   *   *
LEVEL II – PASSIVE RESISTANCE - The subject is not controlled by verbal direction, but is not preventing the officer from taking control. 

*   *   *

LEVEL III - ACTIVE RESISTANCE NON-ASSAULTIVE – The subject actively resists arrest in a defensive manner, but is not assaultive toward the officer (flight, pushing and pulling away).


8.
Effective April 7, 2004, the Police Department amended the standards to provide:
  

The taser will not be used punitively or for purposes of coercion, or in an unjustified manner.  It is to be used only as a way of averting a potentially injurious or dangerous situation.  Any use of the taser in a punitive manner will subject the deploying officer to appropriate disciplinary action.

9.
Effective June 22, 2004, the Police Department amended the standards to provide:


Effective immediately, the Taser will no longer be authorized at Level II Passive Resistance on the Situational Force Matrix.  The Taser will ONLY be authorized at Level III Active Resistance/Non-Assaultive or above.


Level III – Active Resistance/Non-Assaultive is defined as – The subject actively resists arrest in a defensive manner, but is not assaultive toward the officer (flight, pushing and pulling away).


10.
A police officer should never point a Taser at anything he or she doesn’t intend to shoot.

11.
The Police Department employed Easley as a police officer.  On the night of 
August 10, 2004, Easley was on duty operating a patrol wagon.  Easley was called to 19th and Chelsea to pick up and transport an arrested suspect.  

12.
When Easley arrived, he saw Officer Matthew Howell and a suspect, named Matthew J. Butt, who was sitting on the curb with his hands cuffed behind his back.  Easley could tell that Butt had been Tasered at least once because Easley saw the Taser prongs in his back connected to Howell's Taser device by wires.  No one informed Easley how many times Howell had Tasered Butt before Easley arrived.

13.
Easley knew Howell as a fellow officer, but had not worked with him before.  

14.
Police Department procedure required Easley to search Butt for weapons or contraband before putting Butt into the patrol wagon for transport.  Police Department procedure also required Easley to remove the Taser tongs from Butt’s back and apply antiseptic before transporting him.  Then, Easley was to transport Butt to wherever the officers at the scene designated.

15.
Easley attempted to search Butt and to explain to him that he needed to get into the patrol wagon so that Easley could remove the Taser prongs and apply antiseptic to the punctures.  However, Butt was trying to “explain himself” to Howell and walked in a circle before coming to a complete stop.  When he stopped walking, Easley tried to search him.  Butt kept talking.  Butt told Easley that he did not want to go to jail or was not going to go.  Butt also kept saying that he wanted the hat and knife back that Howell had taken from him.  

16.
Easley and Howell told Butt to stop talking and listen so Easley could explain what was going to happen.  Butt kept talking.  Easley considered Butt to be uncooperative because he wasn’t listening to what we were trying to advise him.  Easley said to Howell, “Hit him again.”
   Easley's intention at that time was to get Butt to stop talking and listen to the instructions that he and Howell were giving.

17.
Before August 10, 2004, Easley received use of force training from the Police Department.  Easley evaluated Butt as a Level I.  At the time of this incident, Easley knew that Butt’s conduct needed to be at Level III before he could be shocked with the Taser.  When Easley said, “Hit him again,” Easley knew that Butt was not at Level III but intended for the Taser shock to have the effect of silencing Butt so he would listen to Easley's instructions.
 

18.
Easley's instruction to “hit him again” was under the circumstances unnecessary and unreasonable.  Tasers should not be used to make a cuffed suspect stop talking.


19.
Easley had never before tried to bluff an arrestee into cooperation with the Taser.  Easley had never informed Howell that Easley saying “hit him again” was a way of bluffing Butt into more cooperative conduct.    


20. 
When Easley said “hit him again,” Howell immediately gave Butt another Taser charge.  Howell followed Easley's directive.  He did so because Easley told him to Taser Butt.

21.
After Howell Tasered Butt again at Easley's request, Butt yelled and fell backward onto his back in the street.  Easley bent over Butt and began speaking to him.  Butt complained that he had just been trying to “explain myself” to the police.  Howell said “time to listen.”  Butt finally stopped talking.  Easley explained how Butt needed to get into the patrol wagon so that Easley could remove the Taser prongs and apply antiseptic to the punctures.  When Butt said he had been shocked “three ****ing times,” Easley asked if he wanted to get shocked again.  When Butt said “no,” Easley instructed him to remain quiet and follow his instructions.  They instructed Butt to get up, which he did with Easley's assistance.  They proceeded to the patrol wagon.  

22.
A Taser will likely make the person Tasered fall.  People who are Tasered often fall hitting their heads and sustaining injuries.

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving facts for which the law allows discipline.
  


I.  Commission of a Criminal Offense

The Director relies upon § 590.080.1(2), which authorizes discipline for a licensee who:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director alleges in his complaint:


6.  On or about August 10, 2004, Respondent ordered another officer to apply an electrical shock by Taser to a handcuffed suspect named Matthew Butts [sic] under circumstances that were not justified and created an unreasonable fish [sic] of injury to Mr. Butts [sic].


7.  At Respondent’s direction, another officer applied an electrical shock to Mr. Butts [sic] when Mr. Butts [sic] was not offering sufficient resistance to justify this use of force, causing Mr. Butts [sic] to fall to the ground onto his handcuffed hands with no protection of restraint and, thus, likely to cause Mr. Butts [sic] unnecessary injury.  This act constituted assault in the third degree, § 565.070, RSMo, and demonstrated a reckless disregard for the safety of Mr. Butts [sic].

The Director has the burden of proving these allegations by a preponderance of the evidence.

A.  Notice

For Easley's conduct to constitute the crime of assault in the third degree, the Director must prove that it falls within one of the categories of conduct set forth in § 565.070,
 which provides:


1.  A person commits the crime of assault in the third degree if:


(1) The person attempts to cause or recklessly causes physical injury to another person; or


(2) With criminal negligence the person causes physical injury to another person by means of a deadly weapon; or


(3) The person purposely places another person in apprehension of immediate physical injury; or


(4) The person recklessly engages in conduct which creates a grave risk of death or serious physical injury to another person; or


(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative; or


(6) The person knowingly causes physical contact with an incapacitated person, as defined in section 475.010, RSMo, which a reasonable person, who is not incapacitated, would consider offensive or provocative.


Although the Director's post-hearing brief identifies § 565.070.1(3) and (5)
 as the provisions at issue, it is the Director’s complaint that must “specify the exact basis for any disciplinary action against the licensee” including the exact statutory provision that renders the conduct illegal.
   This fulfills the due process requirement of adequately notifying the licensee of what he or she must defend against.  


In this case, the Director failed either to specify which of the six subdivisions under subsection 1 applies or to set forth the conduct using the same words as the applicable subdivision so that we can, by comparison with the statute, determine what the Director intends to prove.  However, Easley does not complain of a lack of notice.  


A respondent may waive any error in a defective pleading if the respondent shows that he or she is on notice of what the petitioner is charging and fails to show surprise or harm from the pleading defect.  In Watkins v. State Bd. of Registration for the Healing Arts,
 the State Board of Registration for the Healing Arts (“the Board”) filed a complaint alleging that Watkins had pled guilty to “selling” controlled substances.  The evidence showed that Watkins had pled guilty 
to “unlawfully prescribing” controlled substances.  We found cause to discipline Watkins.  On appeal, Watkins complained that the pleadings did not conform to the evidence.  The Court of Appeals denied her relief:

The error in the state board's complaint was corrected in her answer. Her brief concedes that the rule that pleading and proof must conform is relaxed in administrative proceedings. [citation omitted]  There was no harm or surprise to Dr. Watkins. The point is without merit. 

In this case, Easley's attorney made an opening statement in which he said that he was prepared to show that Easley had not violated § 565.070(3) and (5):

And there's two issues.  One is that whether he committed the crime of assault in the third.  That means a person either purposely places another person in apprehension of immediate physical injury or the person knowingly causes physical contact with another person knowing the other person will regard the 

contact as offensive or provocative. 

Now, acts knowingly.  The Director has to prove that my client actually intended for the action to occur.  He's going to deny that.  He said it was a bluff technique.  However, the issue still remains can he order his fellow officer to do that.  There will be no evidence that he can.  In fact, there's contrary evidence.  No officer of the same rank can order another officer to do anything.  So there's no likelihood that he's actually going to do what he says, especially commit a crime.[
]  

Because Easley raises no issue about the lack of specificity in the complaint and because he understood and prepared to defend against the portions of § 565.070
 upon which the Director is relying, we find no surprise or harm to Easley and will consider the merits of the Director's contention that Easley committed a criminal offense.  
B.  The Merits

1.  Section 565.070.1(5)
a.  The Director's Case

The Director contends that Easley knowingly caused physical contact with Butt knowing that Butt would regard the contact as offensive.  


Section 562.016.3
 provides:

3.  A person "acts knowingly", or with knowledge,
(1) With respect to his conduct or to attendant circumstances when he is aware of the nature of his conduct or that those circumstances exist; or
(2) With respect to a result of his conduct when he is aware that his conduct is practically certain to cause that result.
Section 562.041
 provides:

1.  A person is criminally responsible for the conduct of another when
*   *   *

(2) Either before or during the commission of an offense with the purpose of promoting the commission of an offense, he aids or agrees to aid or attempts to aid such other person in planning, committing or attempting to commit the offense.
Easley and Howell were acting in concert to get Butt into the patrol wagon.  They both told Butt to be quiet so that Easley could tell him what they were going to do.  When Butt kept talking, Easley and Howell regarded it as uncooperative behavior.  Easley even admits that Butt was at a Level I.  Easley knew that Butt was physically connected to Howell with the Taser wires and that Howell could cause physical contact with Butt by sending an electrical charge through the Taser wires.  It is beyond doubt that anyone, including Butt, would find the shock offensive.  

As our findings of fact show, we do not believe Easley's contention that he meant “hit him again” only as a bluff, and we do not believe Howell's contention that he shocked Butt based on his own judgment, independent of what Easley said.  Easley knew that Howell was helping him get Butt into the patrol wagon, so he called upon Howell to help him by shocking Butt into silence.  Easley knew, or had every reason to believe, that Howell would cooperate.  


The Director proved that when Easley got Howell to shock Butt, Easley committed assault in the third degree under § 565.070.1(5).
  Therefore, there is cause to discipline Easley under § 590.080.1(2). 
b.  Defenses


The Director alleges that Easley “ordered” Howell to Taser Butt and also alleged that the Tasering was at Easley’s “direction.
  Easley maintains that his statement “hit him again” was not an order or direction because Easley had no authority to order Howell to do anything and because Easley’s statement was just a bluff to obtain Butt’s silence.  


The Director's characterizations of “Hit him again” as an “order” and a “direction” are accurate when seen in the context of Easley’s defense at the police disciplinary hearing and then at our hearing that he was trying to bluff Butt into silence.  “Hit him again” was not a bluff, but a directive-type of statement to another officer who was acting in concert with Easley to get Butt into the patrol wagon.  As with any cooperative action between peers, one will tell the other what to do without there being an “order” in the sense of a higher ranking officer giving an “order” to an officer of lower rank.  Easley maintains that he was bluffing, but his statement to Howell was a serious directive that Easley counted on Howell to carry out.  As the Chief of Police summed it up in his testimony:

He was standing in front of the individual when he told—basically told the other officer to hit him again with no provocation other than the subject was being verbal but not being combative.  He was in custody, he was under control, and Officer Easley told the other officer, “Hit him again.”


The subject of whether Easley’s statement to Howell was a bluff gave rise to the statement’s characterization as an “order”:
 

COMMISSIONER ZOBRIST:  So apart from the question of bluff techniques it was your opinion in referring the case that this was not a bluff?

THE WITNESS:  It was not a bluff.

COMMISSIONER ZOBRIST:  It was an order or command to deploy the Taser?

WITNESS:  Yes. . . .

We also reject the testimony of Howell at the police disciplinary hearing that he applied the Taser shock to Butt because of his own conclusion that Butt was engaged in Level III resistance.  Given that Howell did not Taser Butt the last time until immediately after Easley’s directive, we find Howell’s testimony not credible.  Easley caused the Tasering because even though Howell could have refused to Taser Butt again, he chose to follow Easley's direction as part of their cooperative effort to get Butt into the patrol wagon.

We conclude that the Director has proven that “Hit him again” was an order or direction that Easley gave to Howell in the context of their mutually cooperative endeavor and that by saying that, Easley caused Howell to shock Butt.


We also reject the bluffing defense.  Easley had no reason to believe that Howell would understand “hit him again” as a bluff.  Easley had never before used the threat of Tasering a 
subject as a bluff with any officer.  Even if Easley had used it as a bluff previously, Howell could not have known of the ruse because, as Easley admitted, they had not worked together before.


In opening statement, Easley's counsel asked us to take judicial notice of the law on use of force in §§ 563.046 and 563.056.
  However, Easley has not indicated how those provisions provide him a defense.  Accordingly, we do not address those provisions.
2.  Section 565.070.1(3)


In the alternative, if we believed Easley's defense that he intended “Hit him again” as a bluff, then Easley committed assault in the third degree under § 565.070.1(3) because he purposely placed Butt in apprehension of immediate physical injury.  


A person "acts purposely" with respect to a result thereof when it is his conscious object to cause that result.
  “Physical injury” means “physical pain, illness, or any impairment of physical condition.”  “Immediate” means “occurring, acting, or accomplished without loss or interval of time : INSTANT.”
  “Apprehension” means “suspicion or fear esp. of future evil : FOREBODING.”


If we believe Easley's bluff defense, the evidence shows that Easley acted with the purpose of causing apprehension in Butt of immediate physical injury.  Easley and Howell were trying to get Butt into the patrol wagon, but found him uncooperative because Butt would not stop talking when they told him to.  Easley knew that the Taser’s use was not justified unless a subject’s conduct reached Level III and knew that Butt’s conduct was not at that level when Easley said “hit him again.”  Easley knew that a Taser shock causes pain and such a contraction of the muscles that the subject is in danger of falling.  Easley knew that Butt had been Tasered at 
least once because he saw the Taser prongs in him connected to the Taser device with wires.  Thus, even if Easley was bluffing, the evidence still proves assault in the third degree under 
§ 565.070.1(3).
  Therefore, there is cause to discipline Easley under § 590.080.1(2).
II.  Reckless Disregard for Butt’s Safety

The Director also relies upon § 590.080.1(3), which authorizes discipline for a licensee who:

[h]as committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

It is undisputed that Easley was on active duty when he told Howell to “hit him again.”  The allegation in the complaint that Easley’s conduct “demonstrated a reckless disregard for the safety of Mr. Butts [sic]” notifies Easley and us that the Director relies on the “reckless disregard” provision in the statute and not the “moral turpitude” provision.
  

As explained above, Easley, by acting in concert with Howell, caused Butt to get shocked with the Taser.  The Director contends that Easley’s directive to “hit him again” was in reckless disregard for Butt’s safety.  Because the term “reckless” is not defined in Chapter 590, we look elsewhere for guidance.  


For purposes of the criminal law, § 562.016.4, RSMo 2000, provides:  

A person “acts recklessly” or is reckless when he consciously disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation. 

This is similar to the standard for gross negligence in various licensing statutes,
 which is equivalent to recklessness.
  Gross negligence is defined as “an act or course of conduct which 
demonstrates a conscious indifference to a professional duty.”
  “Gross” means “glaringly noticeable [usually] because of inexcusable badness or objectionableness <[gross] error>.”


The Director's evidence on reckless disregard for the safety of Butt consists of the Police Department's standards for Taser use and of expert opinion testimony regarding those standards and the probability of harm when applying the Taser to someone whose hands are cuffed behind him.  This evidence shows that applying a Taser shock to a person in such condition creates a substantial risk of falling and of injury.  

Easley claims that his Taser training warned only that pregnant women could be harmed by falling from a Taser shock.  Easley bases this assertion on a page from the Taser training manual entitled “What TASERs Might Do.”  Among other things, it lists:

· Causes muscle contractions

· Can cause secondary injuries from person falling


-(possible issue for pregnant women)


The reference to a pregnant woman is to highlight a group of people who are particularly high risks.  There is nothing in the text of the manual to indicate that only pregnant women are at  risk of injury from falling.  That Easley would have understood that only pregnant woman were at risk is incredible.  He knew from training that Taser shock causes muscle contractions, which is what causes the subject to fall.  That muscle contractions would cause only pregnant women to fall – or that only pregnant women are susceptible to injury from falling – is beyond common sense.

Easley knew that Butt could not protect himself from injury when falling because his hands were cuffed behind his back.  Butt presented no danger to Easley at the time, so Easley could have attempted to catch Butt or otherwise try to reduce his risk of injury from falling.  
Nevertheless, Easley failed to do so.  Since there was no justification for Easley’s conduct under the Taser-use standards of the Kansas City Police Department, Easley’s conduct involved a reckless disregard for the safety of Butt.  Therefore, there is cause for discipline under 

§ 590.080.1(3).  

Summary


We find cause to discipline Easley under § 590.080.1(2) and (3). 


SO ORDERED on August 5, 2008.



________________________________



NIMROD T. CHAPEL, JR.      


Commissioner
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