Before the

Administrative Hearing Commission

State of Missouri

EAGLE PROMOTIONAL SERVICES, 
)

INC.,

)



)



Petitioner,
)




)


vs.

)

No. 99-0916 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On March 26, 1999, Eagle Promotional Services, Inc., filed a complaint challenging the Director of Revenue’s February 26, 1999, assessments of sales tax, interest, and additions for May 1989 through April 1990.  Eagle contends that the assessments are not authorized because the matters have already been adjudicated in bankruptcy court.  


We convened a hearing on the complaint on August 24, 2000.  Steven Marsh, with Hulston, Jones, Gammon & Marsh, represented Eagle.  Senior Counsel Harry Williams represented the Director.  


The matter became ready for our decision on December 18, 2000, the last date for filing a written argument.  

Findings of Fact


1.  Eagle promoted sales of jams and jellies and tickets for events such as circuses on behalf of organizations such as police force and firefighter associations.  

Previous Audits and Appeals


2.  The Director completed an audit of Eagle in 1986 for tax periods 1984 through 1985.  Eagle had not paid sales tax on its sales and did not have a sales tax license.  The auditor determined that Eagle owed sales tax and needed to obtain a sales tax license.  Eagle paid a 

portion of the audit under protest for the tax period September 1 through December 31, 1985, and the Director assessed the remainder.  In its protest payment affidavit, Eagle asserted that it was acting as an agent for a charitable organization, and the “transactions against which a tax was assessed were a part of the activities of the charitable organization."  


3.  Eagle appealed the Director's denial of its protest payment to this Commission.  No. RS-86-0953.  Eagle also appealed the Director's assessments to this Commission.  No. RS€86-0954.  Eagle claimed that it was acting as an agent for charitable organizations and that the tax was therefore assessed against the activities of the charitable organizations.  


4.  On September 25, 1987, this Commission dismissed both appeals for failure to appear and prosecute.  


5.  The Director conducted an audit of Eagle for December 1, 1985 through March 31, 1989.  The auditor again determined that Eagle failed to remit sales tax, and the Director issued assessments pursuant to the audit.  Eagle appealed those assessments to this Commission, No. RS-89-1459, raising the same theory that its activities were those of the charitable organizations because it was acting as an agent.  This Commission dismissed the case on March 23, 1990, for failure to appear and prosecute.  

The Bankruptcy Case


6.  Eagle then filed a Chapter 11 bankruptcy proceeding in the United States Bankruptcy Court for the Western District of Missouri, Case No. 90-60435-S-11-KMS.  


7.  The Director conducted an audit of Eagle for April 1989 through August 1990 and concluded that Eagle owed $7,015.26 for that period.  


8.  The Director filed claims in the bankruptcy proceedings for Eagle's sales tax.  The Director claimed $56,600.62 for the taxes from June 1, 1984 through February 28, 1989.  


9.  On February 19, 1991, the bankruptcy court issued an order stating that the parties had reached a settlement that the claim of $56,600.62 would be reduced to $55,200.62, and Eagle would consent to the filing of a claim of $7,015.26 (for April 1989 through August 1990).


10.  The bankruptcy court issued a final order confirming Eagle's reorganization plan on May 13, 1991.  That order, involving Eagle and other debtors, stated:  

It is ordered that debtors comply with any existing settlement agreements with the Missouri Department of Revenue.  Any such debt to the Missouri Department of Revenue are [sic] to be paid in full over a period of six years from the date of confirmation with 12% interest.  Debtors are required to file with the Missouri Department of Revenue any post petition tax returns.  In the event there is an assessment of additional liability due the Missouri Department of Revenue, this liability is to be paid in full over a period of six years from the date of plan confirmation with interest of 12% per annum.  


11.  On December 20, 1991, Eagle filed an “Application for Redetermination of Amounts due Missouri Department of Revenue” under the confirmed plan of reorganization.  The application stated:  

The Court should find that the events sponsored by the various organizations should be considered held in their civic or charitable functions as making available an entertainment event to underprivileged children, who in almost all cases were admitted without charge, or as a fund raising event for the organization.  

The Court should determine the proper measure of receipts for admissions.  A portion of Debtor's gross receipts subjected to sales tax by the Department of Revenue Audit were donations, with the contributor either never having received a ticket, having returned the ticket received, or having received a ticket with no intent to use the ticket in fact not using the ticket.  


12.  On April 7, 1992, the bankruptcy court issued an order denying Eagle’s application for redetermination on grounds that Eagle was bound by the settlement agreement and failed to appeal the settlement order and confirmation order.  

The Refund Claim and AHC Case No. 96-1387 RV


13.  On July 11, 1994, Eagle filed an application for a sales tax refund of $42,926.54 for December 1985 through August 1990.  In its refund claim, Eagle asserted: 

The events sponsored by the subject organizations should be considered held in their civic or charitable functions as they were promoted as making available an entertainment event to underprivileged children who were admitted without charge. . . .

At least a portion of the gross receipts were outright donations with the contributor either never having received a ticket or having returned the ticket received.  Another portion of the gross receipts were actually donations, in that while the contributor may have received a ticket, there is no intent to use the ticket and the ticket was, in fact, not used.  

Eagle later filed amended sales tax returns for December 1985 through August 1990 to perfect its refund claim.  Eagle filed the amended returns with the Director on July 20, 1995.  (Tr. at 22.)  
14.  On May 3, 1996, the Director issued a final decision denying the refund claim on the basis of collateral estoppel because of the bankruptcy court’s action.  Eagle appealed to this Commission.  Eagle Promotional Services, Inc. v. Director of Revenue, No. 96-1387 RV.
 


15.  On November 21, 1996, this Commission issued its Findings of Fact and Conclusions of Law, upholding the Director’s denial of the refund claim.  Eagle appealed to the 

Missouri Court of Appeals, Western District.  On April 28, 1998, the Court of Appeals issued an order affirming our decision under Mo. R. Civ. Pro. 84.16(b), which allows an appellate court to dispose of a case by order if an opinion would have no precedential value.  

The Present Assessments

16.  On February 26, 1999, the Director issued the assessments that are in question in this case, as follows:  


Period
Tax
Additions
Interest
Balance Due


May 1989
$166.08
$8.30
$177.60
$351.98


June 1989
289.23
14.46
305.39
609.08


July 1989
473.11
23.66
496.46
993.23


August 1989
555.41
27.77
577.15
1,160.33


September 1989
744.94
37.25
764.06
1,546.25


October 1989
912.85
45.63
930.30
1,888.78


November 1989
80.28
0
81.02
161.30


December 1989
211.01
10.55
210.03
431.59


January 1990
124.15
6.21
122.78
253.14


February 1990
142.86
7.14
139.96
289.96


March 1990
282.29
14.11
272.75
569.15


April 1990
280.39
14.02
269.10
563.51

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Eagle has the burden of proof.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Eagle contends that the Director had no authority to issue the assessments.  Section 144.210.2 provides:  

If the director of revenue is not satisfied with the return and payment of the tax made by any person, he is hereby authorized and empowered to make an additional assessment of tax due from such person, based upon the facts contained in the return or upon any information within his possession or that shall come into his possession.  


The Director argues that she had the authority to issue the assessments under this statute because Eagle filed amended returns.  The Director argues that the assessments are for the same amount of tax already previously determined under the bankruptcy settlement, and that the Director has updated the interest.  


We do not have the authority to superintend other agencies’ procedures.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  Therefore, even though the bankruptcy court’s order suggested that there might be additional assessments (Finding 10), we cannot superintend the Director.  We have already held, in a case involving the same parties, that Eagle was collaterally estopped from redetermining the tax liability.  The periods at issue in this case (May 1989 through April 1990) were included in the periods at issue in the prior AHC case and in the bankruptcy case.  However, apparently no assessment had ever previously been issued for this period.  The bankruptcy court already determined that Eagle is liable for tax and interest under the settlement agreement.  That settlement apparently did not include liability for additions to tax.


Even if we assume that the Director had the authority to issue the assessments and was not bound by collateral estoppel, an assessment must be mailed within three years after the return is filed.  Section 144.220.3.  The Director argues that an exception applies and that there is no 

time limitation when the returns are fraudulent.  Section 144.220.1.  Although it could be argued that the amended returns were not filed in good faith because the bankruptcy court had already determined the action, we cannot say that they are outright fraudulent.
  The Director did not issue the assessments within three years after the amended returns were filed on July 20, 1995.  However, this makes no difference because the bankruptcy court , this Commission, and the Missouri Court of Appeals Western District already determined that Eagle owes the money. 

Summary 


We conclude that Eagle’s liability for the periods at issue has previously been determined by the bankruptcy court pursuant to the parties’ settlement, as determined by this Commission in Case No. 96-1387 RV, which decision was affirmed by the Missouri Court of Appeals, Western District.  


SO ORDERED on April 30, 2001.



________________________________



WILLARD C. REINE



Commissioner

	�The parties agreed that we should take official notice of our case file in that case.  


	�Statutory references are to the 2000 Revised Statutes of Missouri.  


	�We also note that the tax amounts on the assessments for October 1989 through March 1990 do not match the amounts listed on Respondent’s Ex. A in the present case and Ex. K, at C7-C13 in Case No. 96-1387 RV.  At the hearing, the Director asserted that the numbers in Respondent’s Ex. A, which match the numbers in Ex. K from the prior case, correctly set forth the amounts due. 
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