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DECISION


We conclude that EBG Healthcare II, Inc. (EBG) is entitled to a license to operate St. Louis Avenue Nursing Center (the facility) as a skilled nursing facility (SNF), and to participate in the Missouri Medicaid program, effective August 3, 2001.  

Procedure


By decision dated September 12, 2001, the Department of Health and Senior Services (DHSS) denied EBG’s application for a new SNF license.  On September 27, 2001, EBG filed a petition appealing that decision.  By decision dated October 17, 2001, the Department of Social 

Services, Division of Medical Services (DMS) terminated EBG’s participation in the Medicaid program at the facility.  By decision dated November 2, 2001, DMS and DHSS (Respondents) alleged further bases for terminating EBG’s Medicaid participation.  On November 15, 2001, EBG filed an amended petition appealing those decisions.  All decisions allege that EBG lacked substantial compliance with sections 198.003 to 198.096 and the standards established by those statutes and the federal requirements for participation in the Medicaid program (substantial compliance), and lacked financial capacity to operate the facility.  


On July 8, 2002, EBG filed a motion for summary determination with supporting affidavits.  Our Regulation 1 CSR 15-3.450(4)(C) provides that we may determine this case without a hearing if the facts are not in dispute and such facts determine that a party is entitled to a favorable decision.  ITT Commercial Fin. Corp v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Respondents filed their response to the motion on July 8, 2002, admitting every allegation of fact in the motion and offering no argument.  


The parties also filed a stipulation of facts on July 8, 2002.  However, the parties’ stipulation cannot bind or circumscribe us in our determination of questions of law.  La-Z-Boy Chair Co. v. Director of Econ. Dev., 983 S.W.2d 523, 525 (Mo. banc 1999), citing State v. Biddle, 599 S.W.2d 182, 186 n.4 (Mo. banc 1980).  Therefore, we do not incorporate the language of the stipulation and the admitted parts of EBG’s motion in its entirety. 


The parties stipulated to additional facts at a conference that we held on August 5, 2002.  

Findings of Fact 

1. EBG held License No. 24291 to operate the facility as an SNF.  That license reflected an expiration date of October 21, 2001.  EBG has also been certified to participate in 

the Medicaid program since at least May 9, 2001.  On June 5, 2001, EBG sought relief and reorganization under the terms of the federal bankruptcy code.  EBG continued to operate the facility as a debtor in possession.  Nevertheless, EBG had the financial capacity to operate an SNF.

2. DHSS completed inspections of the Facility, and EBG submitted its plan of correction and credible allegation of substantial compliance in response to DHSS’s statements of deficiencies, on the following dates:

Inspection

Completed


Response Filed

Survey


May 9 to 16, 2001 

June 16, 2001 

First Revisit 

July 10, 2001


August 3, 2001


Second Revisit 
August 28, 2001

September 20, 2001

Third Revisit

October 19, 2001

November 12, 2001


After each inspection, EBG denied DHSS’s allegations of deficiencies.  

3. Respondents cited EBG for deficiencies in federal regulations at the facility as follows:

Number
Category

42 CFR Section
Requirement


When 
F278 

resident 

483.20(g)

Accurately reflect

Survey



assessment




resident's status

F279

resident

483.20(k) 

Comprehensive care 

Survey



assessment




plan for each resident 









includes measurable 









objectives and timetables 









that meet resident's medical, 









nursing, and mental and 









psychosocial needs identified 









in comprehensive assessment

F281

resident

483.20(k)(3)(i) 
Services provided or 

Survey



assessment




arranged meet professional 









standards of quality

Third













Revisit

F287

resident 

483.20(f)(1)-(4) 
Encode identified 

Survey



assessment




information within 7 days 









after resident's assessment









complete 

F312 

quality of care

483.25(a)(3)

Resident who is unable to 
Survey









carry out activities of daily 










living receives necessary 
First









services to maintain good 
Revisit









nutrition, grooming, and 









personal and oral hygiene
Second













Revisit

F314

quality of care 
483.25(c)

Based on comprehensive 
First









assessment, resident who 
Revisit









enters without pressure sore 









does not develop any

Second 









unless unavoidable because 
Revisit









of their clinical condition;







were unavoidable; and a resident









resident with pressure sore 
Third 









receives necessary treatment 
Revisit









and services to promote 









healing, prevent infection 









and prevent new sores 

F318

quality of care 
483.25(e)

Based on comprehensive
Survey









assessment, resident with 









limited range of motion 









[r.o.m.] receives appropriate 









treatment and services to 









increase r.o.m. and/or to 










prevent further decrease 









in r.o.m.  

F324

quality of care 
483.25(h)(2)

Each resident receives 
Survey









adequate supervision and 









assistance devices to prevent 
Third 









accidents


Revisit

F326

quality of care 
483.25(i)(2)

Based on a resident's 

Survey









comprehensive assessment, 









resident receives a 









therapeutic diet when there 









is a nutritional problem

F354

nursing services 
483.30(b)(1)-(3)
Except when waived, 

Second









use the services of a 

Revisit









registered nurse at least 8 









consecutive hours a day, 









7 days a week


 

F364

dietary services 
483.25(d)(1)&(2)
Each resident receives, and 
Survey









EBG provides, food 









prepared by methods that
First 









conserve nutritive value,
Revisit









flavor, and appearance; 









food is palatable, attractive, 









and at proper temperature

F371

dietary services 
483.25(h)(2)

Store, prepare, distribute
Survey









and serve food under 









sanitary conditions

F454

physical

483.70


Facility must be designed,
Survey



environment




constructed, equipped, and









maintained to protect health 









and safety of residents, 









personnel and the public

DHSS also cited violations of related state regulations.

4. On September 12, 2001, DHSS issued its decision to deny the application.  The denial was based upon two reasons:

(a) EBG was not in substantial compliance with class II standards pursuant to section 198.085; and 

(b) EBG had not demonstrated financial capacity to operate the facility.

5. On October 17, 2001, Respondents issued their notice terminating EBG’s Medicaid participation agreement.  Respondents made that decision because of their initial determination that EBG was not in substantial compliance with the conditions of participation in Medicaid as of May 16, 2001, and because of federal regulations that required their termination from the program if they were not in substantial compliance within six months of that date.  Termination was to be effective on November 16, 2001.

6. On November 2, 2001, Respondents issued their amended notice of Medicaid termination incorporating issues initially identified in the October 19, 2001, revisit and extending Medicaid funding until December 16, 2001.  

7. Also on November 2, 2001, DHSS issued its amended decision to deny EBG’s application, which incorporated issues initially identified in the October 19, 2001, revisit and included a temporary operating permit to cover operations until December 2, 2001.
 

8. As part of the ongoing litigation and negotiations, EBG provided additional information to DHSS, including but not limited to additional medical records, affidavits from witnesses, and other documents regarding the cited deficiencies, which was not available to DHSS at the time of its initial determination.  During the pendency of the instant cause, DHSS also produced additional information, including but not limited to the records of its staff relating to the various surveys, visits, and revisits conducted at the facility, and submitted its staff for depositions.   

9. An informal dispute resolution proceeding was conducted on October 2, 2001, at which the F354 deficiency finding made during the second revisit was withdrawn by DHSS’s 

letter of October 9, 2001.  Following the informal dispute resolution proceeding, the only remaining deficiencies found during the second revisit were those identified as F312 and F314.  

10. Despite DHSS’s findings of deficiency and notices of action against EBG’s license during the period at issue, EBG has been in substantial compliance continuously since August 3, 2001.
  

Conclusions of Law

I.  Jurisdictional Issues


We have jurisdiction to hear EBG’s appeal from the denial of its license and the termination of its Medicaid participation.  


As to the license denial, section 198.039.1
 provides:   


Any person aggrieved by an official action of the department either refusing to issue a license or revoking a license may seek a determination thereon by the administrative hearing commission pursuant to the provisions of section 621.045, RSMo, et seq.[.]

Section 621.045.1 provides:

The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law, . . . any of the following agencies . . . refuses to issue or renew a license of an applicant . . . : 

*   *   *

Department of Health[.]

Section 621.120 provides in part:

If at the hearing the applicant shall show that under the law he is entitled to examination for licensure or licensure or renewal, 

the administrative hearing commission shall issue an appropriate order to accomplish such examination or licensure or renewal, as the case may be.

(Emphasis added.)  


As to Medicaid termination, section 208.156.3 provides:


Any [Medicaid provider] who is denied participation . . . shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.

(Emphasis added.)  Section 621.055.1, RSMo Supp. 2001, provides:


Any [Medicaid provider] may seek review by the administrative hearing commission of any of the actions of the department of social services specified in subsection 2, 3, 4 or 5 of section 208.156, RSMo.  The review may be instituted by the filing of a petition with the administrative hearing commission. The procedures applicable to the processing of such review shall be those established by chapter 536, RSMo . . . .  In any proceeding before the administrative hearing commission pursuant to this section the burden of proof shall be on the provider of services seeking review.

(Emphasis added.)  


The motion (¶ 31) and the stipulation (¶ 27) refer to a decision denying Medicaid claims for new admissions effective August 21, 2001.  The motion asks us to grant such claims.  We have jurisdiction over a decision denying a claim under section 208.156.2, but not without a timely petition appealing it.  Sections 621.055.1, RSMo Supp. 2001, and 208.156.8.  The parties stipulated that the decision was based on the survey and the first revisit, like the September 12, 2001, notice of non-compliance.  However, the September 12, 2001, notice did not deny any Medicaid claims, and neither EBG’s petition nor its amended petition appealed any denial.  A Medicaid provider must appeal a denial within the time limit set forth at section 208.156.8, and 

appealing a related matter under a different subsection of section 208.156 is not sufficient to give us jurisdiction over a claim under section 208.156.2.  Missouri Dep’t of Soc. Servs. v. NME Hosp., 11 S.W.3d 776, 781-82 (Mo. App., W.D. 1999).  Otherwise, section 208.156.8’s deadline for appealing claims would have no meaning.  Therefore, we conclude that we have no jurisdiction to make any order regarding claims for Medicaid payment, and we deny the motion as to those payments.  


EBG also argues that the procedure under which Respondents make decisions before holding a hearing is unconstitutional.  We have no power to decide constitutional issues.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  Also, EBG withdrew that argument as moot.  

II.  Procedural Issues


EBG argues that DHSS’s failure to conduct an exit interview after the first revisit, as required by section 198.026 and Department policy, renders the determination that EBG was not in compliance as of the date of the first revisit null and void.  We disagree.  


We have no power to superintend DHSS.  Missouri Health Facilities Review Comm. v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  We do not review its procedure for error.  Geriatric Nursing Facility, Inc. v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  A finding that DHSS’s procedures were poor does not prove EBG’s case for the same reason that a finding that DHSS’s procedures were good does not defeat EBG’s case – we are not reviewing the procedure.  We find the facts anew, and apply existing law to them, to make de novo the decisions that EBG appealed.  Air Evac EMS, Inc. v. Director of Revenue, 779 S.W.2d 573, 575-76 (Mo. banc 1989).  The decisions before us are 

whether to deny EBG’s license application and whether to terminate EBG’s Medicaid participation.  


Those decisions turn on the ultimate issues of financial capacity and substantial compliance.  Those ultimate issues depend on factual issues like alleged deficiencies.  Evidence of how DHSS measured compliance during its inspection may support or undercut the existence of a deficiency.  However, the ultimate issue is substantial compliance, not how DHSS conducted its inspection.  DHSS’s failure to conduct an exit interview after an inspection neither proves nor disproves whether EBG was in substantial compliance.  It is therefore irrelevant to whether it is entitled to an SNF license or Medicaid participation.  

III.  Substantive Issues


Sections 621.055.1, RSMo Supp. 2001, and 621.120 provide that EBG has the burden of proof as to whether it qualifies for Medicaid participation and that the law entitles it to an SNF license.  Because EBG is appealing agency decisions, we look to the answer for notice of the issues on which we may deny licensure or Medicaid participation, as due process requires.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


The answer to the amended petition cites Respondents’ decisions, which cite section 198.022, which provides:


1.  Upon receipt of an application for a license to operate a facility, the department shall review the application, investigate the applicant and the statements sworn to in the application for license and conduct any necessary inspections.  A license shall be issued if the following requirements are met:

*   *   *


(2) The facility and the operator are in substantial compliance with the provisions of sections 198.003 to 198.096 and the standards established thereunder;


(3) The applicant has the financial capacity to operate the facility[.]

(Emphasis added.)  Unless there is an imminent threat to residents’ health or safety under section 198.039, section 198.026.3 describes non-compliance as a failure to correct deficiencies.  


DHSS first charged a failure to correct deficiencies in its letter dated September 12, 2001, after the second revisit, which was completed on August 27, 2001.  However, the parties’ stipulations and admissions show that EBG has been in substantial compliance at least since its August 3, 2001, response to the first revisit on July 10, 2001.  The parties’ stipulations and admissions also show that EBG has the financial capacity to operate the facility.  Therefore, we conclude that it is entitled to Medicaid participation for services at, and is entitled to an SNF license to operate, the facility as of August 3, 2001. 

Order


We conclude that that EBG is entitled to Medicaid participation for services at, and is entitled to an SNF license to operate, the facility as of August 3, 2001.  We have no jurisdiction as to claims for Medicaid payment.  At the end of this Commission’s 30-day jursidiction period, we will release the bond that is providing security for our stay order to EBG.  


SO ORDERED on August 21, 2002.



________________________________



KAREN A. WINN



Commissioner

�No copy of this letter appears in the record, but the parties have stipulated to its content.


�The parties made this stipulation at the August 5, 2002, conference.





	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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