Before the

Administrative Hearing Commission

State of Missouri

E & B GRANITE, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 09-0841 RS



)

DIRECTOR OF REVENUE, 
)



)



Respondent.
)

DECISION 


E & B Granite, Inc. (“E & B”) is entitled to a refund of sales and use tax paid under protest on its purchases of materials used in manufacturing granite countertops that E & B installs in customers’ locations, plus interest.  
Procedure


E & B filed a complaint on June 16, 2009, challenging the Director of Revenue’s (“the Director”) final decision denying its sales tax protest for February 2009.  We opened the appeal as Case No. 09-0841 RS.  On July 6, 2009, E & B filed a complaint challenging the Director’s final decision denying its sales tax protest for March and April 2009 and its use tax protest for January 1, 2009, through March 31, 2009.  We opened the appeal as Case No. 09-0941 RS.  On August 17, 2009, E & B filed a complaint challenging the Director’s final decision denying its sales tax protest for May 2009.  We opened the appeal as Case No. 09-1144 RS.  On October 6, 
2009, we issued an order consolidating the cases as Case No. 09-0841 RS.  The parties filed a joint stipulation of facts on November 18, 2009, and filed simultaneous written arguments on December 21, 2009.  E & B included an Exhibit 1 with its brief.  Because the parties agreed to the stipulated facts and submitted the case for a decision on the stipulated facts, we disregard Exhibit 1 and do not consider it as evidence.  


Lamar E. Ottsen, with Ottsen, Mauze, Leggat & Belz, L.C., represents E & B.  Stephen P. Sullivan represents the Director.  

Findings of Fact


1.  E & B is a Missouri corporation in good standing and duly authorized to conduct business in the state of Missouri.


2.  At all relevant times, E & B was engaged in business as a construction contractor and as a retailer.  E & B specializes in the manufacture and installation of granite countertops and other granite products such as windowsills, fireplace hearths, and fireplace and bathtub surrounds.  

3.  E & B’s manufacturing facility is located at its headquarters at 6135 Manchester Road, St. Louis, Missouri.  

4.  E & B purchases raw granite slabs.  


5.  The first step in manufacturing a granite countertop is to measure and template the top, or sections of the top if not a one-piece top, and obtain the customer’s signature of approval on the template. 


6.  The second step in manufacturing a granite countertop is to precut the top or sections of the top on a bridge saw. 


7.  The third step in manufacturing a granite countertop requires that the measurements are either programmed directly into the computer for the CNC machine or the template is 
digitized where the digitized dimensions are imported directly into the CNC computer, which is then used in part to manufacture the countertop on the CNC machine.  Once the overall dimensions have been imputed, the operator then has to enter the specifics on the top, such as the edging, sink dimensions and faucet requirements, along with any other specifics associated with the top. 


8.  In the fourth step in manufacturing a granite countertop, the operator loads the precut sections of granite into the CNC machine, being especially careful in placing the stone with the appropriate stops and vacuum bridges.  These stops and bridges are necessary not only to hold the granite securely in place, but also to ensure that the scrap pieces will be held in place until the cutting process is completed.  


9.  In the final step in manufacturing a granite countertop, the newly formed granite countertop is polished in order to remove any sharp edges and to ensure that there are no imperfections in the completed top. 


10.  Only after all of this manufacturing process is complete is there a manufactured granite countertop that can be installed on a customer’s real property.  All of the tops are custom-made to fit the very specific and precise dimensions of the customer.  No two tops are manufactured to the same specifications and dimensions. 


11.  E & B purchases granite both for consumption as a construction contractor and for resale as a retailer making sales at retail.  12 CSR 10-112.010(2)(B) defines a “dual operator” as a taxpayer who purchases materials and supplies both for consumption as a contractor and for resale as a retailer.  At all relevant times, E & B operated its business as a dual operator.  E & B claimed exemption from all sales and use tax on inventory purchases of granite under 12 CSR 10-112.010(3)(B).  12 CSR 10-112.010(2)(A) defines a “contractor” as “any person entering into 
an agreement to improve, repair, replace, erect or alter real property.”  At all relevant times, 
E & B manufactured its own products and operated its business as a contractor and as a retailer.  


12.  When installing granite countertops and other granite products for its customers at all relevant times, E & B and its customer expressly agreed in writing that title to and ownership of a countertop or certain other granite products included in a construction contract passed to the owner upon permanent and complete installation of the product or products to the customer’s real property. 


13.  E & B paid state and local sales tax under protest on (a) its sales at retail of granite and (b) the purchase price of granite slabs used in the manufacture of granite countertops and other granite products that were subsequently installed and attached to the customer’s real property. 


14.  E & B no longer disputes that its sales at retail are subject to state and local sales taxes.  E & B also no longer disputes that the purchase price of granite slabs used in the manufacture of granite countertops and other granite products that were subsequently installed and attached to customers’ real property are subject to local sales tax because § 144.054.2

 does not provide an exemption from local sales tax.  The taxable periods and amounts of state and local sales tax that was paid under protest on the purchase price of raw granite slabs used in the manufacture of granite countertops and other granite products that were subsequently installed and attached to customers’ real property are as follows:

Total Sales Tax

Period
Taxable Sales
State Sales Tax
Local Sales Tax
Paid Under Protest

Feb. 2009
$11,373.28
$480.52
$261.17
$741.69

March 2009
$17,926.21
$757.38
$412.47
$1,169.85


April 2009
$24,654.54
$1,041.65
$626.92
$1,668.57


May 2009
$27,489.16
$1,161.42
$691.98
$1,853.40

E & B claims that these purchases are exempt from sales tax pursuant to § 144.054.2 as a material used or consumed in the manufacturing of any product.


15.  E & B also paid use tax under protest on the purchase price of granite slabs used in the manufacture of granite countertops and other granite products that were subsequently installed and attached to customers’ real property for the January through March 2009 reporting period in the amount of $178.43.  E & B claims that these purchases are exempt from use tax pursuant to § 144.054.2 as a material used or consumed in the manufacturing of any product.  


16.  The Director disallowed E & B’s payments under protest of the remitted state and local sales and use taxes for the reporting periods referenced in Findings 14 and 15.  Each such disallowance was a final decision of the Director.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  
E & B has the burden to prove that it is not liable for the amounts that it paid under protest.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  Tax exemptions are strictly construed against the taxpayer, and the taxpayer has the burden to prove entitlement to a tax exemption.
  However, a statute should not be so narrowly construed as to defeat the purpose of the legislature.
    


Section 144.020.1 provides: 

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows: 

(1) Upon every retail sale in this state of tangible personal property, . . . a tax equivalent to four percent of the purchase price paid or charged[.]
Section 144.210.1, RSMo 2000, provides: 

[W]hen a purchaser has purchased tangible personal property or services sales tax free under a claim of exemption which is found to be improper, the director of revenue may collect the proper amount of tax, interest, additions to tax and penalty from the purchaser directly. . . .
Section 144.610.1, RSMo 2000, provides:  

A tax is imposed for the privilege of storing, using or consuming within this state any article of tangible personal property purchased on or after the effective date of sections 144.600 to 144.745 in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020. . . .
Missouri case law has long established that there is no sales tax on installations by contractors because there is no sale of tangible personal property.
  

E & B claims an exemption from sales/use tax on its purchases under § 144.054, which provides: 
1.  As used in this section, the following terms mean: 

(1) “Processing”, any mode of treatment, act, or series of acts performed upon materials to transform or reduce them to a different state or thing, including treatment necessary to maintain or preserve such processing by the producer at the production facility; 
*   *   * 

2.  In addition to all other exemptions granted under this chapter, there is hereby specifically exempted from the provisions of sections 144.010 to 144.525 and 144.600 to 144.761, and from the computation of the tax levied, assessed, or payable under sections 144.010 to 144.525 and 144.600 to 144.761, electrical energy and gas, whether natural, artificial, or propane, water, coal, and energy 
sources, chemicals, machinery, equipment, and materials used or consumed in the manufacturing, processing, compounding, mining, or producing of any product . . . .  The exemptions granted in this subsection shall not apply to local sales taxes as defined in section 32.085, RSMo, and the provisions of this subsection shall be in addition to any state and local sales tax exemption provided in section 144.030.  

(Emphasis added).  Manufacturing is:
 

the alteration or physical change of an object or material in such a way that produces an article with a use, identity, and value different from the use, identity, and value of the original.


The parties do not dispute that E & B is engaged in manufacturing or processing.  Section 144.054 was enacted in 2007.
  Under the sales tax statutes as in effect prior to the enactment of § 144.054, it was well established that purchases by contractors of materials to construct a real property improvement were subject to sales tax because the contractors were using and consuming those materials.
  The issue is whether the enactment of § 144.054 has changed this situation.  Because the statute is relatively new, there are no cases from the appellate courts construing it.    


Section 144.030.2 has long established sales/use tax exemptions for: 

(2) Materials, manufactured goods, machinery and parts which when used in manufacturing, processing, compounding, mining, producing or fabricating become a component part or ingredient of the new personal property resulting from such manufacturing, processing, compounding, mining, producing or fabricating and which new personal property is intended to be sold ultimately for final use or consumption; . . . 

(4) Replacement machinery, equipment, and parts and the materials and supplies solely required for the installation or construction of such replacement machinery, equipment, and parts, used directly in manufacturing, mining, fabricating or producing a 
product which is intended to be sold ultimately for final use or consumption; . . . 

(5) Machinery and equipment, and parts and the materials and supplies solely required for the installation or construction of such machinery and equipment, purchased and used to establish new or to expand existing manufacturing, mining or fabricating plants in the state if such machinery and equipment is used directly in manufacturing, mining or fabricating a product which is intended to be sold ultimately for final use or consumption; 
*   *   *

(12) Electrical energy used in the actual primary manufacture, processing, compounding, mining or producing of a product, or electrical energy used in the actual secondary processing or fabricating of the product, . . . if the total cost of electrical energy so used exceeds ten percent of the total cost of production, either primary or secondary, exclusive of the cost of electrical energy so used.  

Section 144.054 applies to materials that are used in manufacturing a product, and the qualifying phrase from § 144.030.2(2) that the materials “become a component part or ingredient of the new personal property resulting” is not included in § 144.054.   

For purposes of the manufacturing exemptions under § 144.030.2, the Missouri Supreme Court has defined a “product” as “an output with a market value.”
  Such output may include services as well as tangible personal property.
  “All consistent statutes relating to the same subject are in pari materia and are construed together and presumed to be intended to be read consistently and harmoniously.”
  Therefore, we presume that the Missouri Supreme Court would apply the same definition of a “product” for purposes of § 144.054 that it has applied for 
purposes of § 144.030.2.  In Mid-America Dairymen,
 which applied the electrical energy exemption in § 144.030.2(12), the court stated that an end product is: 
an article with a use, identity, and value different from the use, identity, and value of the original.

Although not stated expressly in Galamet [Inc. v. Director of Revenue, 915 S.W.2d 331 (Mo. banc 1996)], the “different value” component to this definition refers necessarily to market value.  As noted in the statute, manufacturing or processing must result in a “product.”  Implicit in the use of the term “product” is an output with a market value because the economic purpose of manufacturing or processing a product is to market the product.  That is not to say, however, that the taxpayer must actually market the product in order to qualify for the exemption.  It is sufficient if the product, although marketable, is used instead by the same manufacturer or processor as an ingredient or base for yet another product.  In this regard, we emphasize that it is incumbent on the taxpayer to prove the existence of a market, whether or not the product is actually marketed by the taxpayer.  


E & B uses raw materials to manufacture installed countertops for its customers.  E & B performs a service to produce a tangible result that has a use, identity and value different from the use, identity and value of the original.  The installed countertops are a product because they are an output with a market value.  

The Director argues that purchases by contractors of materials to construct a real property improvement are subject to sales tax on their purchases because the contractors are using and consuming those materials.  The Director argues that § 144.054 was intended to provide broader exemptions than § 144.030.2(2), (4), (5) and (12), but not to change the law as to contractors.  She points to her Regulation 12 CSR 10-112.010, which imposes tax on the contractor’s purchases.  Section 144.054 was enacted in 2007.  If the legislature had intended that § 144.054 not apply to countertop installers and other contractors, it could have so stated, but it did not.  
The plain language of § 144.054 provides an exemption in this situation because an installed countertop is a product.  We presume that the legislature intends to change the law when it enacts a statute,
 and we cannot follow a regulation that is contrary to statute.
  We can only apply the plain language of § 144.054.    

The Director also argues that no tax would be collected on installed countertops unless 

E & B pays tax on its purchases.  The Director cites cases pertaining to the resale exclusion/exemption, stating that the purpose of the sales/use tax laws is to tax property only once in the stream of commerce.
  This case does not involve a resale because E & B installs the countertops.  The legislature has provided this exemption, resulting in a situation in which no tax is paid.  The wisdom of any such exemption is for the legislature, not this Commission, to decide.  We cannot change the law, and must apply the law as written.
  
Summary


E & B is entitled to a refund of the sales and use tax paid under protest on its purchases of granite used in installed countertops, plus interest.  

SO ORDERED on June 2, 2010.



________________________________



KAREN A. WINN 



Commissioner
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