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)

MEMORANDUM AND ORDER


On January 11, 2000, Dyno Nobel, Inc., (Dyno) filed a complaint challenging the Director of Revenue’s November 12, 1999, final decision denying its claim for a tax refund.  Dyno argues that it erroneously paid use tax on electricity.  Dyno argues that it has a cost sharing agreement with another manufacturer producing the electricity in the manufacturing plant that they share.  


On October 17, 2000, the Director filed a motion for summary determination.  On December 8, 2000, Dyno filed a cross-motion for summary determination.  The Director filed a reply on January 9, 2001, and Dyno filed a response on February 1, 2001.  At the Director’s request, we heard oral argument on the motions on February 2, 2001.  


Under our Regulation 1 CSR 15-3.450(4)(C), we must grant a motion for summary determination “if the pleadings and evidence on file show that there is no genuine issue as to any material fact and that any party is entitled to relief as a matter of law[.]”

Findings of Fact

Dyno’s Operations


1.
Dyno is a Delaware corporation in good standing and does business in Missouri.  Dyno operates a facility in Louisiana, Missouri, where it manufactures chemicals, including ammonium nitrate.  


2.
Dyno shares the facility with Hercules Inc.’s Aqualon Division.  Dyno acquired its part of the facility from Hercules on May 29, 1985, under an asset purchase agreement.  Prior to that date, Hercules owned the entire facility at which it manufactured chemicals, including ammonium nitrate.  Dyno acquired from Hercules all parts of the real property, improvements, and equipment used to produce ammonium nitrate.  Dyno’s and Hercules’ portions of the facility are separated by a cyclone fence.  Hercules continues to operate its part of the facility for its manufacturing operations.  


3.
The manufacturing facility was designed for operation by one owner.  The entire facility is served by one on-site utilities plant, which produces water, steam, and electric power.  The plant uses two 7.5 megawatt generators to generate electricity for use at the facility.  Hercules continues to own and operate the utilities plant, but under the 1985 asset purchase agreement, Dyno has the right to purchase the utilities plant for its actual book value in the event that Hercules chooses to cease operating it.  


4.
Section 5.16 of the asset purchase agreement provided that Hercules and Dyno “shall . . . agree in writing upon the provision of common services . . . including . . .  appropriate sharing of raw materials and utilities.”  Therefore, when Dyno acquired its part of the facility in 1985, it entered into an arrangement with Hercules as to certain operational aspects of the facility, including the production of utilities.  Hercules draws water from the Mississippi River, 

treats it, and pumps it to Dyno’s part of the facility.  Dyno heats the water and pumps it back to Hercules for use in boilers that produce steam.  The steam is used (1) at Hercules’ utilities plant to drive steam turbines and generators that produce the electricity that Hercules and Dyno use at the facility, and (2) throughout the facility by Hercules and Dyno for their production operations.  Hercules and Dyno entered into an agreement for allocating the costs of their portions of the manufacturing.  The agreement also contained agreements regarding utilities. 


5.
The “Utilities Contract” between Hercules and IRECO (Dyno’s predecessor), effective June 10, 1985, provides:  

PART I

ARTICLE 1.  SALE AND PURCHASE OF UTILITIES


A.  Subject to the terms, conditions and limitations of this Contract, HERCULES agrees to supply to IRECO, . . . and IRECO agrees to purchase from HERCULES, IRECO’s requirements for steam, electricity, water, and air (collectively, “Utilities”).  Such Utilities shall be supplied or distributed from HERCULES’ existing facilities located at HERCULES’ MCW plant.  

*   *   *

ARTICLE 3.  PRICE AND PAYMENT


A.  IRECO shall pay HERCULES the charges to be determined in accordance with Part III for Utilities sold and delivered hereunder. . . 


B.  HERCULES shall bill IRECO monthly for the Utilities sold hereunder.  Each invoice shall indicate for the month immediately preceding such invoice:  


1) The quantity of each of the Utilities delivered and the variable costs therefor; 


2) IRECO’s portion of the Allocated Utility Cost, and


3) IRECO’s portion of the Carrying Charge[.]  

*   *   *

ARTICLE 7.  DOCUMENTS FORMING THE CONTRACT

*   *   *


If anything in Part II or Part III is inconsistent with Part I of this Contract, Part I shall govern.  

*   *   *

PART II

GENERAL TERMS AND CONDITIONS

ARTICLE 1.  TAXES


HERCULES shall pay and bear all taxes, assessments, royalties, charges or fees imposed upon it by governmental authority or for which it is liable with respect to Utilities to be sold and delivered hereunder and which are applicable before title thereto passes to IRECO, and IRECO shall pay and bear all taxes, assessments, royalties, charges or fees imposed upon it by governmental authority or for which it may be liable with respect to Utilities to be sold and delivered hereunder and which are applicable after title passes to IRECO.  

ARTICLE 2.  DELIVERY, INSPECTION AND MEASUREMENT

*   *   *


(8) Title to each Utility shall pass to IRECO from HERCULES at the location of the metering device in the distribution system where measurement of quantities delivered to IRECO is to be taken for such Utility (referred to herein as the Delivery Point).  

ARTICLE 3.  WARRANTY OF TITLE


HERCULES hereby warrants title to the Utilities sold and delivered by it hereunder and the right of HERCULES to sell same, and HERCULES warrants that all Utilities sold by it are owned by HERCULES free from all liens and adverse claims, including liens to secure payment of royalties, license fees or charges and production taxes, severance taxes and all other taxes.  

*   *   *

ARTICLE 11.  MISCELLANEOUS

*   *   *


D.  This Contract consists of PARTS I, II and III, which together constitute the entire understanding between the parties with respect to the subject matter hereof and are intended as a final expression of their agreement and as a complete statement of the terms and conditions concerning the same.  This Contract cancels and supercedes any previous agreements, understandings or arrangements between the parties relating to the subject matter and the time periods expressed herein, and no custom or practice of the parties or the place of performance of any service hereunder which is at variance with the terms hereof shall have effect.  


E.  Neither party shall claim any amendment, modification, waiver or release from or to any provisions hereof unless the same is in writing, signed by an authorized representative of each party, specifically refers to this Contract, and states the purpose thereof.  


F.  This Contract shall be construed and interpreted in accordance with, and the rights and obligations of the parties hereto shall be determined by, the laws of the State of Missouri.

PART III

SCHEDULE OF UTILITIES

I.  STEAM

*   *   *


B.  Quantity


HERCULES will sell and deliver into the IRECO steam distribution system and IRECO will purchase and receive from HERCULES for IRECO’s plant up to a maximum instantaneous total demand rate of 180,000 lbs. per hour when the steam generating facilities of the HERCULES Powerhouse are in full operation.  

*   *   *


F.  Distribution System


1.  With an operating contract in effect, whereby HERCULES operates IRECO’s nitrogen plant facilities for IRECO, HERCULES will maintain the entire steam distribution system. . . . 


2.  In the absence of an operating contact, as described above, HERCULES will maintain the steam distribution system up to the point where title is transferred from HERCULES to IRECO (the Delivery Point), and all costs will be charged to the steam cost center.  All maintenance obligation for the steam distribution system after the Delivery Point will be borne by IRECO.  

II.  ELECTRICITY

*   *   *


B.  Quantity


HERCULES will sell and deliver to the IRECO transformers 13.8 KV/3 phase or 2.4 KV/3 phase:  


Maximum total electric power = 2,500,000 KWH/month


Maximum total peak demand = 4.0 megawatt

*   *   *


F.  Distribution System

*   *   *


2.  In the absence of an operating contract as described above, HERCULES will maintain the electrical distribution system up to the Delivery Point, and all costs will be charged to the electrical cost center.  All maintenance obligation for the electrical distribution system after the Delivery Point will be borne by IRECO.  

*   *   *

V.  CAPITAL IMPROVEMENTS


A.  All capital modifications to the existing generation and distribution systems before the Delivery Points for steam, electricity, air and water requested by IRECO:


1.  Must be agreed to by HERCULES; and


2.  If agreed to, will be scheduled and caused to be performed by HERCULES; and


3.  The cost therefor shall be borne by IRECO.


B.  All capital modifications to the existing systems aforesaid made by HERCULES for purposes of expanding the capacity of all or any of such systems shall be agreed to in advance by IRECO or else the depreciation of any of the costs therefor may not be charged to IRECO in the Allocated Utility Cost hereinafter defined or otherwise.  


C.  All capital modifications to the aforesaid existing generation and distribution systems required by new environmental, health or safety regulations, or other requirements hereafter imposed by governmental authority, or necessitated by normal maintenance considerations may be made by HERCULES in its sound discretion and the allocable costs therefor charged to IRECO in the form of depreciation in its share of the Allocated Utility Costs.  

*   *   *

VII.  COST OF STEAM


A.  Variable Cost of Steam


Variable steam cost will be defined as:  (Coal $ + Oil $ + Electric $ + Water $) divided by (Boiler output lbs. – DA steam lbs., - PH steam lbs. – Neut. heat lbs. + BFW heat lbs.) where:  


Coal $ = total dollar value of coal burned


Oil $ = total dollar value of oil burned


Electric $ = total dollar value of electricity used to generate 


steam


Water $ = total dollar value of variable cost of water used to 


generate steam


Boiler output lbs. = total steam generated as measured at the 


boilers


DA steam lbs. = total steam used in the deaeration


PH steam lbs. = total steam used to generate steam other than 


DA steam


Neut. heat lbs. = the equivalent amount of 50 psi steam for 


the heat supplied to the boiler feed water by the neutralizer


BFW heat lbs. = the equivalent amount of 50 psi steam for 


the heat value in the boiler feed water supplied to the Waste 


Heat Boilers


B.  Distribution of Steam Costs


1.  400 psi steam, as measured, will be valued at 100% of the variable steam cost.

*   *   *


3.  50 psi steam, as measured, will be valued at 90% of the variable steam cost.  

*   *   *

VIII.  COST OF ELECTRICITY


A.  Variable Cost of Electricity


Variable electrical cost will be defined as:  


The value of the 400 PSI steam fed to the turbines less the value of the 50 PSI steam extracted from the turbines plus the net cost of purchased electricity, less the value of the electricity used internally in the Power Department, divided by the amount of electricity distributed to all areas outside the Power Department.  


B.  Total Unit Cost of Electricity


Total unit cost of electricity will be the total operating costs of the Electric Cost Center divided by the amount of electric power distributed to all cost centers other than utility cost centers.  


C.  Distribution of Electrical Costs


1.  All variable distributed electricity costs regardless of voltage will be distributed to cost centers as electrical consumption times variable cost.  


2.  The cost that remains in the electric account after internal power has been allocated and variable electrical costs have been distributed are defined as fixed electrical costs, and will be 

distributed as in Section XI.  These distributed electrical costs include, but are not limited to, the following:  

operations labor
maintenance accrual

engineering support
direct superintendents

contract maintenance
overhead

solid waste distribution
wage benefits

maintenance services
expense

repairs labor
chemicals


depreciation

 
maintenance material 

*   *   *

XI.  ALLOCATED UTILITY COST


During the period HERCULES operates IRECO’s nitrogen plant facilities for IRECO (until July 1, 1985) the term “Allocated Utility Cost” shall mean the sum of the four fixed utility costs of steam electricity, air and water . . . . 


After June 30, 1985, Allocated Utility Cost shall mean the sum of the same four fixed utility costs, plus the property tax and property insurance costs associated with the utilities assets, plus the portion of the Indirect Plant Operating Cost as determined by HERCULES Corporate Reporting Group allocable to the utilities assets, represented by the ratio of Operating Labor (OL), Repairs Labor (RL), and Direct Superintendent (DS) charged to utilities assets, to the OL, RL and DS charged to the total HERCULES MCW plant; plus salary and wage fringe benefits, less F.I.C.A., F.U.T.A., and S.U.I. charged to HERCULES plant wage benefits.  


The Allocated Utility Cost shall be charged fifty-five percent (55%) to HERCULES’ cost centers and forty-five percent (45%) to IRECO.  

XII.  COMPENSATION OF HERCULES


IRECO shall pay to HERCULES compensation under this Contract consisting of  (1) IRECO’s portion of the Allocated Utility Cost, (2) the measured variable costs of steam, electricity, air, water and potable water delivered to IRECO, and (3) a Carrying Charge representing an allocation of cost of carrying the coal inventory, the fuel oil inventory and the portion of the utilities spare parts inventory not charged out as purchased under HERCULES’ accounting system (Carrying Charge).  The Carrying Charge for each month shall be determined as follows:  


1.  Add month-end balances of coal inventory fuel oil inventory, and power house spare parts inventory to get “Inv.” (in dollars).  


2.  Apply IRECO’s allocation factor of 45%.


3.  Apply the cost of money factor (Intr.), which shall be the prime rate of Morgan Guaranty Trust Company of New York as of the previous December 31.  If at any time the aforesaid prime rate becomes unavailable, the parties shall agree upon another published prime rate.  


Therefore, Carrying Charge may be expressed as follows:  


CC = (Inv. X .45) Intr.  

(Emphasis added.)  


6.
On a number of occasions in the 1990s, Dyno’s plant was shut down for an extended period.  On an annual basis, Dyno shuts its plant down for two or three weeks for maintenance.  Further, since 1985, there have been occasions when mechanical or other difficulties have forced Dyno to shut its plant down.  A mechanical failure forced Dyno to shut down its plant for 24 days in December 1989.  During the flood of 1993, Dyno’s plant was shut down for three or more weeks in July because of the flood’s impact on transportation.  Another mechanical failure forced Dyno to shut down its plant for 39 days during December 1992 and January 1993.  During these periods of extended plant shut-down, Dyno’s use of electricity was greatly curtailed, but Dyno still paid 45 percent of the fixed operating costs of the utilities plant.  
7.
Hercules invoices Dyno monthly for Dyno’s utility costs.  Those invoices designate the charge as “FOR CHARGES INCURRED BY THE MCW PLANT ON YOUR BEHALF FOR THE MONTH OF . . . “  The “power charges” are utility charges designated in two parts as “OPERATING COST” and “ENERGY COST.”  The “operating cost” is for the fixed costs, and the “energy cost” is for the variable costs.  Typically, Dyno’s share of fixed costs greatly exceeds 

its share of the variable costs.  The invoices also show other costs not related to the utility plant.  Those costs include the operation of the facility’s common store room and the maintenance of the Highway 79 crossing signal.  Hercules uses a standard invoice form, and typed in “Wilmington DE” in the blank captioned “Shipped from.”  


8.
Dyno has always requested, and Hercules has always provided, backup documentation to support all of its costs reflected in the invoices.  Hercules also makes its actual invoices available to Dyno for its review and verification of costs.  Dyno has audited Hercules regarding its costs in this regard.  


9.
For each of the tax periods in the refund claim at issue, Dyno remitted use tax, as well as any applicable local use tax, on the variable cost payments.  (Alexander Aff. ¶¶ 7 and 12.)  Dyno remitted a total of $85,225.64 in use tax for the period at issue.  


10.
For the periods at issue, 53.4 percent of Dyno’s payments to Hercules were for fixed costs of producing electricity, and 46.4 percent were for variable costs.  


11.
Hercules has never charged Dyno sales or use tax on the payments for electricity.  Dyno never provided Hercules with an exemption certificate or other evidence of exemption because Dyno did not believe the reimbursements were subject to sales or use tax.  


12.
Neither Hercules nor Dyno has a certificate of authority from the Missouri Public Service Commission (PSC) to sell electric power at retail in Missouri.  

The Refund Claim


13.
On November 20, 1997, Dyno filed a refund claim with the Director for $86,703.19 in taxes paid from October 1994 through September 1997.  The refund claim stated:  “Taxes were incorrectly accrued on purchases that were not taxable to Dyno Nobel, Inc.”  Dyno attached invoices to the refund claim, showing power charges, including operating cost and energy cost.  

For some reason, unexplained in the record, “Wilmington DE” was typed in the blank: “Shipped from.”  


14.
On December 16, 1997, the Director sent Dyno a letter requesting additional invoices and a more detailed explanation as to why the transactions should not be taxable.  


15.
In January 1998, Dyno sent a letter to the Director providing the following explanation:  

Dyno Nobel, Inc. is requesting a refund for use taxes that were incorrectly accrued on purchases that were not taxable.  Dyno Nobel entered into a cost sharing agreement with Hercules, Inc. over the electricity generated at the Hercules plant.  The agreed-upon percentage set forth in the cost sharing agreement is 45% of fixed costs and a percentage of variable costs based on usage; therefore, Dyno Nobel pays Hercules 45% of the cost to generate electricity at the Hercules plant.  The costs include all inputs such as labor, overhead, and coal.  Hercules pays the full amount of use tax on taxable inputs such as coal and includes those taxes as part of its cost basis.  However, for the period October 1994 through September 1997, Dyno Nobel accrued the use tax as well on the full amount of the electricity it used.  As a result, tax has been paid on the same items twice.  Dyno Nobel is simply requesting a refund on taxes that should never have been paid.  


16.
On February 10, 1998, the Director sent Dyno a letter requesting corrected amended returns for the refund period.  


17.
On April 10, 1998, the Director received the amended returns from Dyno with a cover letter stating that the correct refund amount should be $85,225.64 for the entire period.  
18.
An auditor from the Missouri Department of Revenue visited Dyno’s facility in November 1998 for the purpose of conducting an audit.  The auditor did not review the refund claim because it was already pending and would be reviewed by the Department’s refund section.  The auditor did not have a copy of the Utilities Contract before him, and concluded that Dyno had a cost-sharing arrangement with Hercules.  


19.
With a cover letter dated September 10, 1999, Dyno provided the Director with a copy of the Utilities Contract.  


20.
On November 12, 1999, the Director issued a final decision denying the refund claim.  As the basis for the denial, the Director stated:  “Correct amount of tax was paid by Dyno Nobel Inc.”  


21.
During the periods at issue, the sales tax rate in Louisiana, Missouri, was 6.225%.

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Dyno has the burden of proof.  Sections 136.300.1 and 621.050.2.  Our duty is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, whether Dyno is entitled to the refund claimed.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

I.  Specificity of Refund Claim


In its amended complaint, Dyno asserts that if the transactions were purchases and were thus subject to tax, they are subject to sales tax rather than use tax, and that because Dyno paid use tax on the amounts, they should be refunded.  The Director argued that this issue was not raised before the Director and therefore is not before this Commission for review.  The Director makes no argument that grounds were not sufficiently stated in the original refund claim, but asserts that this issue was not stated in the supplemental information provided to the Director in support of the refund claim, such as Dyno’s letter of January 1998.


Section 144.190.2 provides:  “Every claim must be in writing under oath and must state the specific grounds upon which the claim is founded.”  This Commission cannot consider 

grounds for refund that have not been raised first before the Director.  International Business Machines Corp. v. Director of Revenue, 765 S.W.2d 611, 613 n.5 (Mo. banc 1989).  


We disagree that the claim fails because it does not explicitly state that sales tax would have been owed instead of use tax.  The sales tax and use tax are designed to complement one another.  House of Lloyd, Inc. v. Director of Revenue, 884 S.W.2d 271, 274 (Mo. banc 1994).  The Director’s staff knows the difference between sales tax and use tax.  Sales tax is imposed on retail sales in Missouri.  Section 144.020.1.  Use tax is designed to tax out-of-state purchases of tangible personal property by purchasers who use, consume, or store the property in Missouri.  Olin Corp. v. Director of Revenue, 945 S.W.2d 442 (Mo. banc 1997).  Although some confusion may have been created by the fact that the invoice noted “Shipped from” Delaware, a copy of the cost sharing agreement was also before the Director at the time of the final decision on the refund claim, and it would be obvious to the Director that the transaction, if taxable, would be subject to sales tax rather than use tax.  In cases cited by the Director, the taxpayer has raised a claim of exemption or exclusion from tax that is completely different from the ground stated in the refund claim.
  The issue here is not a new ground for refund, but a discrepancy in the labeling of the tax.
  Therefore, we conclude that this issue is not barred from our review.  We deny the Director’s motion for summary determination as to this issue.  

II.  Taxability of Transaction

A.  Purchase of Electricity 

Section 144.010.1(9) defines “sale” to include “the rendering, furnishing or selling for a valuable consideration any of the substances, things and services herein designated and defined as taxable under the terms of sections 144.010 to 144.525[.]”  Section 144.020.1(3) imposes 

sales tax on “the basic rate paid or charged on all sales of electricity or electrical current . . . to domestic, commercial or industrial consumers[.]”  Dyno argues that the provision of electricity was a cost sharing arrangement with Hercules rather than a sale.  


“The cardinal principle for contract interpretation is to ascertain the intention of the parties and to give effect to that intent.”  Butler v. Mitchell-Hugeback, Inc., 895 S.W.2d 15, 21 (Mo. banc 1995).  The contract repeatedly refers to a sale of electricity from Hercules to Dyno.  The contract also refers to passage of title of electricity from Hercules to Dyno.  The contract plainly states that it expresses the complete understanding of the parties thereto and that there shall be no release from the provisions thereof unless each party agrees in writing.  


Dyno argues that the contract does not equate with a sale because Dyno pays its share of the fixed costs to Hercules.  However, Dyno did not pay the tax on the fixed cost, only on the variable cost.  At least the variable costs, if not the fixed costs, constitute consideration for the provision of electricity.  Dyno also relies heavily on the Director’s auditor’s characterization of the transaction.  However, the auditor did not have a copy of the contract before him, and he was not reviewing the refund claim, which is a claim for the recovery of tax paid on the variable costs.  


Dyno also argues that the economic realities of the transaction govern over the literal language of the contract.  We agree that the economic reality should govern the tax consequences of the transaction.  Scotchman’s Coin Shop, Inc. v. Administrative Hearing Comm’n, 654 S.W.2d 873, 875 (Mo. banc 1983).  The economic reality is that a purchaser pays to cover the seller’s fixed costs as well as variable costs of producing something; thus, the contract between Dyno and Hercules is no different in that respect from any other type of sale.  The Missouri Supreme Court has stated that it is obvious, without proof, that the consideration for a purchase 

includes all of the seller’s costs of production.   Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539, 542 (Mo. banc 1994).  The economic and legal reality is that the electricity is produced on Hercules’ property by Hercules’ generators operated by Hercules’ employees, and that Hercules holds “title” to the electricity until it transmits the electricity to Dyno at a certain physical point.  Hercules’ transmission of the electricity to Dyno, and Dyno’s payment in consideration therefor, constitute a sale.  The contract is completely consistent with the economic reality of the transaction.  Hercules sold the electricity to Dyno.  Therefore, we grant the Director’s motion and deny Dyno’s cross-motion as to this issue.  


Dyno argues in the alternative that it should not have to pay tax on the inputs into the electricity generation process as well as on its purchase of the electricity.  Assuming arguendo that it pays tax on the inputs, that consequence results from the manner in which Dyno and Hercules have structured the transaction under their contract.
  The sales tax arises on separate incidents of taxation.  Therefore, we deny Dyno’s cross-motion as to this issue.  The only question before us is whether Dyno is entitled to a refund on its purchases of electricity.  

B.  Type of Tax


Dyno further argues that because it remitted use tax rather than sales tax on the transaction, it is entitled to a refund.  Sales of electricity are expressly excluded from use tax under section 144.615(2) because they are subject to sales tax under section 144.020.1(3).  Therefore, sales tax, rather than use tax, was due on the electricity purchases.


In Kerr Glass Manuf. Corp. v. Director of Revenue, No. RS-80-0317 (Mo. Admin. Hearing Comm’n Sept. 21, 1982), the taxpayer submitted a refund claim for sales taxes paid.  

This Commission concluded that use tax, not sales tax, actually applied to the transaction.  This Commission stated:  

This Commission does not believe that mistakenly ascribing an incorrect title to a particular tax serves to change the nature of that tax.  The tax paid by [Kerr Glass] herein was use tax, not sales tax, and should be treated accordingly.  There are substantive differences between sales and use tax.  As stated in Star Serv. and Petroleum Co. v. Administrative Hearing Commission, 623 S.W.2d 237, 238-239 (Mo. banc 1981),

Although the sales and use taxes are “complimentary and supplementary,” they are separate taxes, arising out of different incidents.  The sales tax is now a tax on gross receipts for the privilege of engaging in the business, in the state, of selling tangible personal property and certain specified services.  Section 144.021, RSMo 1978.  The use tax is imposed upon the privilege of storing, using or consuming tangible personal property in the state.  Section 144.610.

Such inherent differences between sales and use tax can be neither ignored nor lessened by a mere mislabeling of the tax upon payment.  In the field of taxation, administrators of the laws must concern themselves with substance and realities, and formal written documents, such as these tax returns and this refund request which incorrectly label this tax as sales tax, are not rigidly binding.  Halvering v. F & R Lazarus & Co., 308 U.S. 252, 255 (1939).  As such, those taxes paid within the appropriate two year statute of limitations should be refunded to Petitioner. The issues having been fully presented to this Commission, there is no need to unnecessarily delay this refund by requiring Petitioner to file an amended return as suggested by Respondent.


Similarly, we do not find that the result in this case is governed by a mistaken nomenclature of the tax in question.  The tax is sales tax.  Sections 144.020.1, 144.021, and 144.080.1 impose sales tax upon sellers, and impose upon the seller the burden to remit the tax to the Director.  However, section 144.060 imposes on the purchaser the duty to pay sales tax to the seller or else be subject to misdemeanor charges.  Therefore, in economic substance, the burden 

of the tax is on the purchaser.  Given that Dyno had a legal obligation to pay the sales tax, we conclude that Dyno is not entitled to a refund of the tax paid.
 

Summary


We find no genuine issue of material fact.  We grant summary determination in favor of the Director and deny Dyno’s cross-motion for summary determination.  We cancel the hearing. 


SO ORDERED on March 13, 2001.



________________________________



WILLARD C. REINE



Commissioner

�We take official notice of the ordinances of Pike County and the City of Louisiana on file with this Commission.  





�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


�E.g., Matteson v. Director of Revenue, 909 S.W.2d 356, 360 (Mo. banc 1995).  





�We recently reached the same result on a similar issue in AT&T v. Director of Revenue, No. 98-2644 RV, order dated December 27, 2000.  


�At oral argument, Dyno’s counsel expressly stated that Dyno does not claim a manufacturing exemption for the electricity purchase.  (Tr. at 85-86.)


�Because the use tax rate, sections 144.610 and 144.757, section 144.748, RSMo 1994, would not have been greater than the state and local sales tax rate in effect during the periods at issue, there is no argument that Dyno overpaid because it paid at a use tax rate rather than a sales tax rate.  Dyno is not entitled to a refund.  Further, the Missouri Supreme Court has held that because the seller is the party legally obligated to remit sales tax, a purchaser is not the proper party to bring a sales tax refund claim.  Section 144.190.2; Galamet, Inc. v. Director of Revenue, 915 S.W.2d 331, 336 (Mo. banc 1996).  Whether that principle would apply to a party who has remitted sales tax as use tax may be an open question.  
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