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DUPONT HOSPITAL FOR CHILDREN,
)



)



Petitioner,
)




)


vs.

)

No. 10-2414 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION,
)




)



Respondent.
)

DECISION


DuPont Hospital for Children (“DuPont”) is subject to sanctions in the amount of $34,114.74 for providing non-covered services and not obtaining prior authorization for out-of-state services.

Procedure


On December 18, 2010, DuPont filed a complaint challenging the Missouri Department of Social Services’ (“the Department”) imposition of sanctions in a decision letter issued on December 6, 2010.  The decision letter discusses two separate inpatient stays in DuPont for Patient T.E. in 2009.  However, only the first of these inpatient services is at issue.  Therefore, this Decision will only discuss that first inpatient stay.  The Department filed its answer on February 23, 2011.  DuPont waived the 300-day deadline for deciding Medicaid reimbursement or recoupment cases found in § 208.221
 on April 25, 2011.


This Commission convened a hearing on the complaint on August 26, 2011.  Jennifer S. Tucker, of Lathrop & Gage, represented DuPont.  Assistant Attorney General Daniel W. Follett represented the Department.


The matter became ready for our decision on January 31, 2012, when the last written argument was filed.
Findings of Fact

1. The Department is charged with administering Missouri’s Title XIX (“Medicaid”) program, and its MO HealthNet Division (“the Division”) administers payments under the program.  The Division also has authority for determining Medicaid reimbursement, and publishes materials setting forth the rules under which reimbursement may be obtained.  The Division’s Physician Manual is one of these materials.
2. DuPont is located in Delaware.  DuPont is enrolled as a Medicaid provider, and it signed a provider agreement stating that it would abide by the Division’s manuals, bulletins, rules and regulations as required by the Division.  DuPont also agreed in this provider agreement that it bears responsibility for accessing this material.
3. Patient T.E. was an eligible recipient of Medicaid at all times relevant to these findings.
4. On June 22, 2009, T.E. was born at St. John’s Hospital (“St. John’s”) in Springfield, Missouri.
5. A few days after birth, T.E. was diagnosed with a lethal form of hypophosphatasia (“HPP”), a rare genetic bone disorder.
6. The only treatment available for HPP was participation in a clinical study being conducted with an experimental drug provided by Enobia Pharmaceutical Company (“Enobia”).  This treatment was not available in Missouri, but was available at DuPont.
7. On July 13, 2009, T.E.’s treating physician in Missouri called Enobia to request T.E.’s inclusion in its program at DuPont.  DuPont’s understanding of T.E.’s admission was that Enobia would pay for the drug and related studies and the Department would pay for the hospital stay.
8. On July 15, 2009, T.E. was admitted to DuPont for treatment with Enobia’s experimental drug.  T.E. remained at DuPont as an inpatient until August 21, 2009.  This was a non-emergency service that was pre-planned.
9. On July 16, 2009, DuPont reactivated its status as a Medicaid provider.
10. On July 16, 2009, DuPont contacted HealthCare Excel (“HCE”) to verify the steps needed to obtain certification for T.E.’s inpatient stay.  HCE was the Department’s third party medical review agent and responsible for providing the Department with certification reviews.
11. It is not customary for the third party medical review agent to determine whether the provider is in compliance with other program policies.  Therefore, HCE did not make that determination in this instance.  HCE reviewed medical records to determine whether T.E.’s inpatient stay was medically necessary.
12. On July 16, 2009, HCE determined T.E.’s inpatient stay to be medically necessary and provided retroactive certification beginning July 15, 2009.
13. Section 13.45 of the Division’s Physician Manual states that the following is a non-covered service:
Clinical studies, trials, testing and experimental medical procedures, drugs, equipment, etc[.
]
14. Certification is a separate issue from prior authorization.  Prior authorization is required for non-emergency services provided out of state.  DuPont did not obtain prior authorization for T.E.’s inpatient stay.
15. Medicaid initially paid DuPont $34,114.74 for T.E.’s inpatient stay.

16. On December 6, 2010, the Division informed DuPont that payment for T.E.’s inpatient stay was made in error and the payment would be recouped.  The reason stated for the error is that the inpatient stay was non-covered due to its experimental nature.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  DuPont has the burden of proof.
  We have the discretion to make any decision that the Department could have made, but we need not exercise our discretion in the same way as the Department did.


Prior to the hearing, DuPont filed a motion for an order directing the Department to comply with 1 CSR 15-3.380(2)(E) and file a more detailed answer.  We denied the motion because the Department’s letter of December 6, 2010 and its responses to discovery put DuPont on notice of the issues in this case.  However, we also allowed DuPont to re-file its motion at a later date if it felt the issues were not clear.  DuPont did not refile its motion.

DuPont was put on notice of the issue regarding whether T.E.’s inpatient stay was non-covered in the letter of December 6, 2010.  DuPont was put on notice of the issue of an out-of-state provider needing prior authorization in the Department’s responses to discovery.  Therefore, we analyze both of these issues.

Section 208.153
 provides:

1.  Pursuant to and not inconsistent with the provisions of sections 208.151 and 208.152, the MO HealthNet division shall by rule and regulation define the reasonable costs[.]…
2.  Subject to appropriations and pursuant to and not inconsistent with the provisions of this section and sections 208.151 and 
208.152, the MO HealthNet division shall by rule and regulation develop pay-for-performance payment program guidelines...

13 CSR 70-3.030(3), promulgated under the authority of § 208.153, provides:

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons:
*   *   *

7. Breaching of the terms of the MO HealthNet provider agreement of any current written and published policies and procedures of the MO HealthNet program (Such policies and procedures are contained in provider manuals or bulletins which are incorporated by reference and made a part of this rule as published by the Department of Social Services, MO HealthNet Division, 615 Howerton Court, Jefferson City, MO 65109, at its website www.dss.mo.gov/mhd, September 15, 2009. This rule does not incorporate any subsequent amendments or additions.) or failing to comply with the terms of the provider certification on the MO HealthNet claim form[.]
I.  Causes for Sanctions
We separately address each of the nine categories of error identified by the Department as grounds for imposing the above sanctions.

A.  Non-Covered Service

HCE determined that T.E.’s clinical study treatment was medically necessary.  However, HCE did not determine whether the treatment was covered under the Division’s other program policies.  Despite this initial certification, DuPont was fully aware that it was to abide by the Division’s other program policies, including section 13.45 of the Division’s Physician Manual, which clearly states that a clinical study is a non-covered service.  By not following this program policy, DuPont breached the terms of its provider agreement with the Division.  Therefore, the Division is eligible to recoup the payment made for this inpatient stay pursuant to 13 CSR 70-3.030(3)(A)7.
B.  Prior Authorization

13 CSR 70-3.120 provides:
(1) All nonemergency, MO HealthNet-covered services, except for those services exempted in section (6) of this rule, which are to be performed or furnished out-of-state for eligible MO HealthNet participants and for which MO HealthNet is to be billed, must be prior authorized in accordance with policies and procedures established by the MO HealthNet Division before the services are provided
*   *   *

(6) The following are exempt from the requirement for prior authorization of nonemergency MO HealthNet-covered services for out-of-state providers:

(A) All services provided individuals having both Medicare and MO HealthNet coverage for which Medicare does provide coverage and is the primary payer (crossover claims);

(B) All border state providers as defined in section (3) of this rule;

(C) All foster care children living outside Missouri. Nonemergency services which routinely require prior authorization will continue to require prior authorization by out-of-state providers even though the service was provided to a foster care child. Foster care children are identified on the MO HealthNet ID card with a Type of Assistance (TOA) indicator of “D” or “Z”; and

(D) All independent laboratory and emergency ambulance services.
T.E.’s inpatient stay at DuPont was a non-emergency service provided out of state and thus subject to prior authorization.  T.E.’s inpatient stay at DuPont did not fall under any of the exceptions listed in 13 CSR 70-3.120(6).  Therefore, DuPont was in violation of 13 CSR 70-3.120(1) by not obtaining prior authorization for T.E.’s inpatient stay.  In its provider agreement, DuPont agreed to abide by the rules and regulations as required by the Division.  By violating 
13 CSR 70-3.120(1), DuPont was in breach of its provider agreement.  Therefore, the Division is eligible to recoup the payment made for this inpatient stay pursuant to 13 CSR 70-3.030(3)(A)7.
II.  Imposition of Sanctions

Regulation 13 CSR 70-3.030(5)(A) provides that “[t]he decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency...”  The filing of the appeal vested this Commission with the Department’s discretion, but we are not required to exercise it in the same way as the Department.

Regulation 13 CSR 70-3.030(4) provides in relevant part: 

Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (3) of this rule:

*   *   *

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years;

(C) Suspension of participation in the MO HealthNet program for a specified period of time; 

(D) Suspension or withholding of payments to a provider;

(E) Referral to peer review committees including PSROs or utilization review committees; 

(F) Recoupment from future provider payments;

(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;

(H) Attendance at provider education sessions;

(I) Prior authorization of services;

(J) One hundred percent (100%) review of the provider's claims prior to payment;

(K) Referral to the state licensing board for investigation;

(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;

(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(5)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 

1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, practices potentially dangerous to patients and fraud are to be considered particularly serious;

2.  Extent of violations—The state MO HealthNet agency shall consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 

3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 

4.  Prior imposition of sanctions—The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare, or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 

5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions[.] 

A.  Seriousness of the Offense

In considering the seriousness of the offense, we must consider whether or not an overpayment (financial harm) occurred to the program.  Here, overpayment occurred in the amount of $34,114.74.  Therefore, the offense is serious.
B.  Extent of Violations

We must also consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of claims involved, the number of dollars identified in any overpayment, and the length of time over which the violations occurred.  There was only one patient and one claim involved.  However, the length of time was 38 days and the amount involved was $34,114.74.  Therefore, the extent of the violations was great.
C.  History of Prior Violations


No evidence was presented of prior violations, and no evidence regarding prior violations will be considered.
D.  Prior Imposition of Sanctions

No evidence was presented of prior imposition of sanctions, and no evidence regarding sanctions will be considered.
E.  Prior Provision of Provider Education

Regulation 13 CSR 70-3.030(5)(A)5 provides that the agency may mitigate its sanction if it determines that prior provider education was not provided.  On the other hand, a more severe 
sanction may be implicated if prior provider education was given and the same billing deficiencies were repeated.  We cannot consider this factor because we do not have evidence as to whether any provider education was previously provided to DuPont.

Having considered these factors as required by the regulation, we conclude that DuPont is subject to sanctions in the amount of $34,114.74, the amount of financial harm that occurred to the program from non-covered expenses and failure to obtain prior authorization.
This is a serious offense.  The Department’s regulations and provider agreement impose the obligation on DuPont to follow its policies.  The dollar amount of the overpayment is $34,114.74, and the Department imposed a sanction equal to the amount of overpayment.  We find no reason to disagree.  Therefore, DuPont is liable for the retroactive denial of payments in the amount of $34,114.74.

Summary

We find that DuPont violated its provider agreement by providing non-covered services and not obtaining prior authorization for out-of-state services and is subject to the sanction of recoupment of $34,114.74

SO ORDERED on September 6, 2012.



_______________________________



SREENIVASA RAO  DANDAMUDI



Commissioner

�Statutory citations are to RSMo 2000 unless indicated otherwise.


�Respondent’s Ex. I.


�Sections 198.412; 208.156.  


�Section 621.055, RSMo Supp. 2011; Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992). 


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).  


�RSMo Supp. 2011. 


�Mellas, 220 S.W.3d at 782-83.  


�Under 13 CSR 70-3.030(4), other sanctions are also available.  However, the Department has not asked for imposition of any other sanctions, we do not impose any.
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