Before the

Administrative Hearing Commission

State of Missouri

CONRAD K. DUNN,
)



)



Petitioner,
)




)


vs.

)

No. 01-1723 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Conrad K. Dunn is not liable as a responsible party for the unpaid sales tax, additions, penalty, and accrued interest of Pavilion Lobby Shops, Inc., (“Pavilion” or “the company”).

Procedure


Dunn filed a complaint on October 22, 2001, challenging the Director of Revenue’s August 24, 2001, final decision assessing him as a responsible party for Pavilion’s unpaid sales tax liability.  This Commission convened a hearing on the complaint on May 17, 2002.
  Mark Dunn with Dunn & Miller, P.C., represented Conrad Dunn.  James Spradlin, associate counsel with the Department of Revenue, represented the Director.


The parties elected to file written arguments.  The matter became ready for our decision on October 15, 2002, when the last written argument was filed.

Findings of Fact

1. Pavilion was incorporated under Illinois law on June 8, 1989, for the purpose of operating lobby shops.  It became registered with the Missouri Secretary of State to do business in the state as a foreign corporation on October 30, 1989.  The officers and directors of the company were initially David Dillard and Steven Garske.

2. David Dillard took control of Pavilion in May 1995 when Steven Garske left the company.  In October 1995, David Dillard was killed in an automobile accident.

3. After David Dillard’s death, his father, Dr. Burl Dillard, became the president and sole shareholder of the company.  Dr. Dillard was an actively practicing surgeon.  The company’s day-to-day affairs were managed by Dr. Dillard’s son-in-law, Addison Thomas, until September 1997.

4. Addison Thomas hired Beth Kastner as the company’s accountant in 1996.  Kastner paid the company’s bills.  She prepared, signed, and filed sales tax returns on behalf of the company and signed checks for the payment of sales tax.

5. On April 15, 1996, the company filed its last annual registration report with the Missouri Secretary of State.  That report listed the following as officers and directors:

President and CEO:  Burl Dillard

Vice President:  Cheryl Whitby

Secretary/Treasurer:  Sandra Dillard

CFO:  Addison Thomas

Directors:  Burl Dillard, Sandra Dillard, Nancy Thomas, and Marni Dillard

6. Sandra Dillard was Dr. Dillard’s wife.  Although she had authority to sign checks for the company, she never signed any of the checks.  

7. On August 18, 1997, the Missouri Secretary of State administratively revoked Pavilion’s certificate of authority for failing to file its annual report.

8. In September 1997, Dunn signed an employment agreement and a stock purchase agreement with Pavilion and Dr. Dillard.  The employment agreement provides that Dunn was hired as the general manager of the company for an annual salary of $35,000.  That agreement provides in part: 

Dunn shall be employed as the General Manager of the Company.  As General Manager, Dunn shall have the sole authority for all day-to-day affairs of the Company, including hiring employees, terminating employees, purchase and sale of goods, and general operation of the Company’s facilities.  However, Dunn shall and must obtain the prior approval of the Board of Directors of the Company in order to conduct, make, approve or otherwise engage in capital expenditures greater than Two Thousand Dollars ($2,000.00) per incident for, or on behalf of, the Company and prior to entering into any and all lease adjustments or renegotiations for any property leased by the Company.

9. The stock purchase agreement provided that Dunn would purchase from Dillard all of the outstanding shares of stock in Pavilion on an installment basis over a four-year period, with shares delivered on a quarterly basis beginning on September 9, 1997.  The agreement provided that Dunn would be credited with $15,000 toward payment of the total purchase price of $150,000, upon the transfer of certain inventory and fixtures to the company.  Monthly payments of interest and principal in the amount of $2,981.25 were due beginning on October 1, 1997.

10. Paragraph 8.6 of the stock purchase agreement provides:  “The Corporation shall hire an independent third party to provide accounting services for the Corporation.”

11. Dunn transferred inventory and fixtures valued at approximately $15,000 to the company from his previous retail business.  Dunn did not receive any stock certificates from Dillard, and Dunn did not make any monthly payments of principal and interest to Dillard under the stock purchase agreement.  Dunn was not an officer or director of Pavilion.

12. Pavilion had five store locations in hotels and office buildings in St. Louis when Dunn was the general manager of the company.  His job duties included purchasing inventory, dealing with vendors, and supervising the store managers.  Dunn kept cash register receipts for all five stores in his office.  He was aware that businesses engaged in the sale of tangible personal property are required to file sales tax returns and submit payment of sales tax to the Department of Revenue.

13. On or about March 1, 1999, Dunn, as an individual and on behalf of Pavilion, signed a management agreement with Nations Gift Company.  The agreement provided that Pavilion and Dunn would manage and operate the Nations Gift Company Shop # 375 located in St. Louis and would pay all tax, including all sales tax.  Dunn signed the agreement at the request of Dr. Dillard.

14. Although Dunn had authority to sign checks for Pavilion, he did not routinely sign checks.  Dunn signed checks only on an emergency basis when the accountant, Beth Kastner, was not available. 

15. Kastner voluntarily terminated her employment with Pavilion in April 1999.  Dunn believed that Dr. Dillard would find a new accountant to replace her.

16. Dunn signed one check payable to the Director for sales tax.  That check was dated May 4, 1999, and was in the amount of $4,533.38.  Dunn signed the check because Beth Kastner 

was not available.  Kastner had already prepared the sales tax return and had signed it and dated it April 30, 1999.  The return was for the tax period March 1, 1999, through March 31, 1999.  Dunn did not sign or prepare any sales tax returns for the company.  He did not sign any other checks for payment of sales tax. 

17. Pavilion filed its sales tax return for the tax period March 1, 1999, through March 31, 1999, which indicated its business address of 10 South Broadway, St. Louis, Missouri.  Pavilion did not file sales tax returns or pay sales tax for the periods April, May, or June 1999.

18. By telephone call on or about June 23, 1999, Dr. Dillard informed Dunn that his employment with Pavilion was terminated and that it was not necessary for him to return to work.  By letter dated June 23, 1999, Dr. Dillard informed Dunn that the company was terminating Dunn’s employment effective 30 days from the date of the letter.  By separate letter dated June 23, 1999, Dr. Dillard informed Dunn that he was in default under the stock purchase agreement and that Dunn’s interest in any and all shares of the company was forfeited.

19. After receiving notice of his termination, Dunn was not allowed to return to his office or desk at Pavilion’s business location.  On July 1, 1999, Dunn returned to Dillard all of the company’s personal property that he had in his possession, including computer equipment, keys, receipts, papers, mail, checkbooks, deposit slips, stamps, and register tapes.

20. On July 2, 1999, Pavilion filed a case with the U.S. Bankruptcy Court for the Eastern District of Missouri under Chapter 7 of the U.S. Bankruptcy Code.

21. On July 16, 1999, the Director assessed Pavilion for $22.87 in additions/penalties on delinquent sales tax payments for the tax period March 1 through March 31, 1999.

22. On July 30, 1999, the Director assessed Pavilion for unpaid sales tax for the period April 1 through April 30, 1999, as follows: 


Tax
$10,517.52


Interest
$
301.98


Additions
$
2,629.43


Total
$
13,448.93

23. On October 20, 2000, the Director assessed Pavilion for unpaid sales tax for the period May 1 through May 31, 1999, as follows:


Tax
$  2,932.07


Interest
$
351.56


Additions
$
733.12


Total
$
4,016.75

24. On October 20, 2000, the Director assessed Pavilion for unpaid sales tax for the period June 1 through June 30, 1999, as follows:


Tax
$  2,932.07


Interest
$
325.19


Additions
$
733.12


Total
$
3,990.38

25. Dunn did not receive the assessments issued by the Director during July and October of 1999 because his employment with Pavilion had already been terminated.
  

26. Pavilion appealed the assessments of unpaid sales tax for May and June of 1999.  This Commission opened Case No. 00-2890 RV covering those tax periods.
  However, the case was dismissed for the company’s failure to appear and defend against the assessments.

27. By letter dated April 27, 2001, the Department of Revenue’s Division of Taxation and Collection notified Dunn that it had reason to believe that he was a responsible party for the unpaid sales tax of Pavilion under section 144.157.  By letter dated May 10, 2001, Dunn asserted that he was not a responsible party, and he enclosed documents pertaining to his employment.

28. On August 24, 2001, the Director issued a final decision assessing Dunn for the unpaid sales tax, accrued interest, and additions of Pavilion, plus a lien filing fee for the period of March 1999 through June 1999 as follows:


Tax
$16,381.66


Interest
$
3,385.14


Additions
$
4,272.51


Lien filing fee
$
27.00


Total
$
24,066.31

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Dunn has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).

The Director argues that Dunn is personally liable for Pavilion’s sales tax because he had direct control, supervision, and responsibility for filing the company’s sales tax returns and paying the tax pursuant to section 144.157.3, which provides:


Any officers, directors, statutory trustees or employees of any corporation, including administratively dissolved corporations or foreign corporations that have had their certificate of authority revoked, subject to the provisions of sections 144.010 to 144.745, who has the direct control, supervision or responsibility for filing returns and making payment of the amount of tax imposed in accordance with sections 144.010 to 144.745, and who fails to file such return and make payment of all taxes due with the director of revenue shall be personally assessed for such amounts, including interest, additions to tax and penalties thereon.  This assessment shall be imposed only in the event that the assessment on the corporation is final, and such corporation fails to pay such amounts 

to the director of revenue.  Notice shall be given of the director of revenue’s intent to make the assessment against such officers, directors, statutory trustees or employees.  The personal liability of such officers, directors, statutory trustees or employees as provided in this section shall survive the administrative dissolution of the corporation or, if a foreign corporation, the revocation of the corporation’s certificate of authority.  


“Responsibility” is “something for which one is responsible : BURDEN[.]”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 998 (10th ed. 1993).  “Control” is “power or authority to guide or manage[.]”  Id. at 252.  “Supervision” means “the action, process, or occupation of supervising; esp : a critical watching and directing (as of activities or a course of action)[.]”  Id. at 1184.  “Direct” means “marked by absence of an intervening agency, instrumentality, or influence.”  Id. at 328.

In Whitby v. Director of Revenue, 896 S.W.2d 636, 638-39 (Mo. banc 1995), the court concluded that direct control, supervision or responsibility means "[w]ithout intervening persons, conditions, or agencies; immediate . . . and stemming immediately from a source."  The court found the following factors indicative of direct control, supervision or responsibility:  the individual was the president of the corporation and managed the day-to-day affairs of the business; he signed its tax registration application and surety bond; he received the Director's notices when its tax payments were overdue; he signed checks in payment of the tax liability; he signed monthly sales tax returns; and he contacted the Department to inquire whether the company was meeting its obligations under the payment agreement.  

The Director concedes that Dunn was not a responsible party for the months of March 1999 and June 1999, and the Director abates the assessments for those two months.  The Supreme Court in Jones v. Director of Revenue, 981 S.W.2d 571, 576 (Mo. banc 1998), held that section 144.157.3 applies only if the corporation failed both to file a return and pay the tax.  

The Director does not dispute that Pavilion filed a sales tax return for March 1999.  Further, the Director concedes that Dunn was not a responsible party for June 1999 because his employment was terminated prior to the date the sales tax return for that month was due.  Therefore, the only months in dispute are April and May 1999.


Dunn asserts that Dr. Dillard is personally liable for the assessment of sales tax because he failed to wind up the affairs of the corporation under section 351.486.3, which provides:  


A corporation administratively dissolved continues its corporate existence but may not carry on any business except that necessary to wind up and liquidate its business and affairs under section 351.476 and notify claimants under sections 351.478 and 351.482, and any officer or director who conducts business on behalf of a corporation so dissolved except as provided in this section shall be personally liable for any obligation so incurred[;]

and under section 351.476.1, which provides:


A dissolved corporation continues its corporate existence but may not carry on any business except that appropriate to wind up and liquidate its business and affairs, including:


(1) Collecting its assets;


(2) Disposing of its properties that will not be distributed in kind to its shareholders;


(3) Discharging or making provision for discharging its liabilities;


(4) Distributing its remaining property among its shareholders according to their interests; and


(5) Doing every other act necessary to wind up and liquidate its business and affairs.

The Director argues that Dr. Dillard’s liability for the unpaid sales tax is irrelevant because more than one person in a company can be a responsible party.  The Director insists that any arguments referring to Dr. Dillard’s liability are irrelevant.

We agree with the Director that any liability of Dr. Dillard for failing to wind up the affairs of corporation does not relieve Dunn of liability for unpaid sales tax under section 144.157.3.  That statute provides for the liability of responsible parties that fail to file returns and pay tax, including “[a]ny . . . employees of any corporation, including administratively dissolved corporations or foreign corporations that have had their certificate of authority revoked[.]”  (Emphasis added.)  There can be more than one responsible party in a company.  Whitby, 896 S.W.2d at 639.  Further, the statutory provisions recited by Dunn concerning administrative dissolution of corporations are applicable to Missouri corporations, not to foreign corporations such as Pavilion.  See sections 351.598 and 351.602.  Dr. Dillard’s failure to terminate the business and affairs of the corporation does not exclude Dunn from liability as a responsible party under section 144.157.3.

Dunn argues that he was merely an employee who managed the day-to-day affairs of the company and relied on the accountant to inform him of the bills and taxes.  He argues that his level of control was similar to that found in Ridgeway v. Director of Revenue, No. 96-0129 RV (Mo. Admin. Hearing Comm’n May 23, 1997), and Jones v. Director of Revenue, No. 97-3221 RV (Mo. Admin. Hearing Comm’n February 11, 1999).  

In Jones, we determined that the manager of corporations’ day-to-day business did not have direct control, supervision, or responsibility for filing returns and paying tax under section 144.157.3.  In that case, the individual did not manage the corporation’s financial matters, had no knowledge of such matters, did not sign tax returns, had no authority to decide which bills to pay, and signed checks only at the direction of the accountant.

Ridgeway also involved a manager who had control over the operation of the business, but not over the finances of the company.  We held that the operating manager was not a responsible party for unpaid sales and withholding taxes of the company.  However, that case 

was decided under section 143.751.4, not under section 144.157.3.  Section 143.751.4 provides for personal liability of any individual “required to collect, truthfully account for, and pay over the tax . . . who willfully fails to collect such tax or truthfully account for and pay over such tax or willfully attempts in any manner to evade or defeat the tax[.]” 

Dunn also argues that he did not have the required direct control, supervision, or responsibility to be liable as a responsible party under section 144.157.3 and under Whitby and Kraus v. Director of Revenue, 935 S.W.2d 71, 75 (Mo. App., W.D. 1996).  The court in Kraus found the following factors indicative of direct control, supervision or responsibility:  the individual was the president of the corporation; he signed its tax registration application and surety bond; he received the Director's notices when its tax payments were overdue; he signed checks in payment of the tax liability; he contacted the Department when he became aware that sales tax was not paid; he had the authority to hire, fire and supervise the company’s controller who prepared the sales tax returns; and he signed and filed sales tax returns in an effort to resolve the issue of unpaid tax.  Dunn contends that he did not have direct control, supervision or responsibility for filing the returns and paying the tax because:

· he was not an incorporator, officer, or director of Pavilion;

· he did not have notice of the tax delinquency until after he left the company;

· while he may have once signed a check to pay the taxes, this was not his common practice, and the accountant had authority to write checks for the payment of taxes;

· he never prepared or signed the sales tax returns; the accountant completed those tasks;

· under the alleged stock purchase agreement, Pavilion was to provide independent accounting services, such that Dunn was not responsible for accounting;

· he had the authority to hire and fire employees, but so did Dillard as the president of Pavilion and pursuant to Dunn’s alleged employment agreement; and

· at the time he learned of the delinquency, all of Pavilion’s records were within the sole custody and control of Dillard, and Dunn did not have access to them.

The Director argues that Dunn had direct control, supervision and responsibility for filing the returns and paying the tax because as the general manager of the company, he was responsible not only for the day-to-day affairs of the company, but also for the purchase and sale of goods and the hiring and firing of employees.  The contract with Nations Gift Company, according to the Director, specifically required Dunn to pay all sales taxes.  The Director points out that according to Dr. Dillard’s testimony, Dunn was attempting to find a new accountant after the company’s accountant quit in April 1999.  The Director therefore argues that Dunn failed to hire an accountant, failed to have the returns prepared, and failed to pay the tax, and that it was his responsibility to make sure all these things were done.

It is true that Dunn was Pavilion’s general manager and that his employment agreement provided that he had “sole authority for all day-to-day affairs of the Company, including hiring employees, terminating employees, purchase and sale of goods, and general operation of the Company’s facilities.”  We do not consider this evidence conclusive.  Clearly, the agreements signed by Dunn and Dr. Dillard did not always reflect the reality of Dunn’s employment arrangement.  For example, Dunn never received any of the stock certificates due at the inception of the stock purchase agreement, and he did not make the monthly payments for the company’s stock, nor did he receive any installments of the stock.
Dunn testified that while he managed the day-to-day operations of the company, he did not supervise the accountant.  His testimony is consistent with the provision of the stock purchase agreement stating that the company shall hire an independent third party to provide accounting services.  It is unclear from the record whether Kastner was an employee of Pavilion, or an independent accountant retained by the Company, but Dunn testified that she functioned independently and that he did not feel that he was her supervisor.  When Kastner quit, Dunn was not qualified to fulfill the corporation’s accounting responsibilities.  Although Dr. Dillard testified that Dunn told him he was looking for another accountant, Dunn testified that he thought that finding a new accountant was Dr. Dillard’s responsibility.  We find Dunn’s testimony credible on this issue.  He never performed or supervised the accounting functions of the company.

Dunn’s actual supervisory authority extended to store personnel only.  The other responsibilities cited in that paragraph of the employment agreement, including the purchase and sale of goods and general operation of the company’s facilities, relate solely to the retail side of 

the business.  The employment agreement did not provide Dunn with direct responsibility for the corporate books and taxes.  We conclude that Dunn did not have direct control, supervision, or responsibility for filing the returns and paying the tax for Pavilion.

Summary


Dunn is not liable for Pavilion’s unpaid sales tax, interest, and additions because he did not have direct control, supervision, or responsibility for filing the returns and paying the tax pursuant to section 144.157.3.


SO ORDERED on December 12, 2002.



________________________________



KAREN A. WINN



Commissioner

�By order dated January 11, 2002, we consolidated Conrad K. Dunn v. Director of Revenue, No. 01-1724 RV, with Burl M. Dillard v. Director of Revenue, Case No. 01-1723 RV, and assigned Case No. 01-1723 RV to the consolidated case.  By order dated August 7, 2002, we dismissed Petitioner Burl M. Dillard without prejudice and ordered that the case survive as Conrad K. Dunn v. Director of Revenue, No. 01-1723 RV.  


�Dunn objected to Respondent’s Exhibits B, C, and D on grounds that the documents were not provided to him prior to the day of the hearing.  Those exhibits include the assessments, certified mail receipts, employment agreement, stock purchase agreement, and correspondence that Dunn mailed to the Director.  Those documents were provided to Dunn prior to the day of the hearing, and many of them were included in Dunn’s exhibits.  We overrule Dunn’s objections and admit the exhibits.  


�Petitioner’s Exhibit 3, citing section 351.598.  Statutory references are to the 2000 Revised Statutes of Missouri.  


�The first two assessments were mailed to Pavilion’s business address at 10 South Broadway, and the remaining two were mailed to Dr. Dillard’s address at 515 North Spoede Road. 





�That appeal also covered the month of July 1999, which is not at issue in this case. 


	�Dunn’s employment had already been terminated when the company received notice that the Director was assessing unpaid sales tax.  The Director argues that the only notice necessary for Dunn under section 144.157.3 was the notice that the Director intended to assess him as a responsible party, which Dunn received.  Although Dunn did not raise this issue, it would seem to violate fundamental tenets of due process to assess personal liability against an employee of a corporation after the employee was terminated, required to deliver all records and personal property to the sole shareholder, and when the employee received no notice of the assessments against the corporation.





	In Jones v. Director of Revenue, 981 S.W.2d 571 (Mo. banc 1998), the Supreme Court held that a final assessment against a corporation did not preclude a corporate principal from seeking adjustment to the amount of the responsible party assessment.  In that case, the corporation did not file an appeal from the Director’s assessment.  In this case, the company did file an appeal, but did not prosecute it, and the assessment became final.  Dunn did not raise this issue, but even if he had, we would not need to determine whether Dunn would have had the ability to contest the amount of tax in light of our disposition on other issues.
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