Before the

Administrative Hearing Commission

State of Missouri

KEVIN and JACQUELINE DULL,
)



)



Petitioners,
)




)


vs.

)

No. 02-1403 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Kevin and Jacqueline Dull are not entitled to a refund of the sales tax paid on their purchase of a boat, motor, and trailer because they did not rescind the sale within 60 days after the purchase.  

Procedure


The Dulls filed a complaint on September 4, 2002, challenging the Director of Revenue’s August 15, 2002, final decision denying their claim for a refund of sales tax paid on the purchase of a boat, motor, and trailer.  


On December 24, 2002, the Director filed a motion for summary determination.  We gave the Dulls until January 13, 2003, to respond, but they did not respond.  


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.  

Findings of Fact

1. On March 6, 2002, the Dulls purchased a 2000 Triton boat with a trailer and a 2000 Mercury motor.  The Dulls paid sales tax and fees as follows:  


Boat
Motor
Trailer


Price
$16,928.00
$10,000.00
$3,000.00


Trade-in credit
8,000.00
7,000.00
1,928.00


Net price
8,928.00
3,000.00
1,072.00


Registration fee
20.00
2.00
0.00


Transfer fee
0.00
0.00
0.00


Title fee
7.50
5.00
8.50


State tax
377.21
126.75
45.29


Local tax
245.52
82.50
29.48


Total
$650.23
$216.25
$85.27

2. On July 13, 2002, the dealer rescinded the sale of the 2000 Triton boat and trailer and a 2000 Mercury motor.  On July 13, 2002, the Dulls purchased a 2000 Skeeter boat with a trailer and a 1997 Yamaha motor.
  However, the Dulls paid no tax on this transaction because the Director allowed a trade-in credit on the full price of the 2000 Skeeter boat and trailer and 1997 Yamaha motor as follows:  


Boat
Motor
Trailer


Price
$20,300.26
$5,511.00
$1,500.00


Trade-in credit
20,300.26
5,511.00
1,500.00


Net price
N/A
N/A
0.00


Registration fee
20.00
2.00
0.00


Transfer fee
0.00
0.00
2.00


Title fee
7.50
5.00
8.50


State tax
0.00
0.00
0.00


Local tax
0.00
0.00
0.00


Total
$27.50
$2.00
$10.50

3. The Dulls applied for a refund of $969.25 on the purchase of the 2000 Triton boat and trailer and 2000 Mercury motor.
 

4. On August 15, 2002, the Director issued a final decision denying the refund claim.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Dulls have the burden to prove that they are entitled to a sales tax refund.  Sections 136.300.1 and 621.050.2.


The Dulls claim that they are entitled to a refund of sales tax and fees paid on the purchase of the 2000 Triton and trailer and 2000 Mercury motor because the sale was rescinded.  Section 144.071.1 provides:  

In all cases where the purchaser of a motor vehicle, trailer, boat or outboard motor rescinds the sale of that motor vehicle, trailer, boat or outboard motor and receives a refund of the purchase price and returns the motor vehicle, trailer, boat or outboard motor to the seller within sixty calendar days from the date of the sale, the sales or use tax paid to the department of revenue shall be refunded to the purchaser upon proper application to the director of revenue.  


The Dulls concede that they purchased the 2000 Triton boat and trailer and 2000 Mercury motor on March 6, 2002, but the sale was not rescinded until July 2002.  The law allows the refund only if the rescission is within 60 days of the date of the original sale.  The statute does not make an exception, and neither the Director nor this Commission has the authority to change 

the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  The Dulls are not entitled to a refund of the sales tax or fees.
  

Summary


The Dulls are not entitled to a refund of sales tax and fees paid on their purchase of the 2000 Triton boat and trailer and 2000 Mercury motor.  


We cancel the hearing. 


SO ORDERED on January 28, 2003.



________________________________



KAREN A. WINN



Commissioner

	�We must make our findings of fact based on affidavits or authenticated exhibits.  The Dulls assert that they originally traded in the 2000 Skeeter boat and trailer and 1997 Yamaha motor on the purchase of the 2000 Triton boat and trailer and 2000 Mercury motor.  The Dulls further assert that they found the hull of the Triton boat damaged and that the dealer traded back their 2000 Skeeter boat and trailer and 1997 Yamaha motor.  These assertions are not verified by an affidavit, nor are they admitted in the Director’s answer or motion for summary determination.  However, the Director admits that the sale of the 2000 Triton boat was rescinded.   





	�The amounts of the price and trade-in credit are difficult to read on the Director’s exhibit.  They appear to be $1,500.  Regardless, the net price is plainly $0.


	�The Dulls’ complaint states that this amount includes fees.  However, the last paragraph of their complaint asserts that the amount of refund that they are requesting is $951.75.  This is the total amount of sales tax and fees paid on the purchase of the 2000 Triton boat and trailer and 2000 Mercury motor.     





	�Statutory references are to the 2000 Revised Statutes of Missouri.  


	�We note that the Director allowed a trade-in credit when the Dulls purchased the 2000 Triton boat and trailer and 2000 Mercury motor in March 2002.  Section 144.025.1.  The Director also allowed a trade-in credit when the Dulls purchased the 2000 Skeeter and trailer and 1997 Yamaha motor in July 2002.  Therefore, the Dulls have already received a tax benefit.  The issue in this case is whether the Dulls are entitled to a refund of the sales tax and fees paid on the purchase of the 2000 Triton boat and trailer and 2000 Mercury motor.  The Dulls are not entitled to the refund, and we do not rule on the double application of the trade-in credit.     
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