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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On February 29, 2000, the State Board of Registration for the Healing Arts (Board) filed a complaint seeking to discipline the license of Deborah K. Duello for improper practice regarding prescriptions.  We convened a hearing on the complaint on September 28, 2000.  Assistant Attorney General Charissa Watson represented the Board.  Duello presented her case.  The last written argument was filed on February 2, 2001. 

Findings of Fact

1. Duello is licensed by the Board as a physician, License No. MDR6B66, first issued on July 16, 1981, and is Board-certified in obstetrics and gynecology.  Duello’s certificate of registration is current, and was current and active at all relevant times.

2. Duello was registered by the Bureau of Narcotics and Dangerous Drugs (BNDD) to stock, prescribe, dispense, and administer controlled substances under Missouri Controlled 

Substances Registration No. 02732201.  Duello practiced at Care for Women, which was the registered fictitious name of Deborah K. Duello, M.D., P.C. (the business).  Duello owned the business with various other persons at different times.  

3. At all relevant times, Duello owned the business with B.H.  B.H. held a bachelor’s degree in education, a master’s degree in education, a juris doctor degree, and at the time of the hearing was one class away from degrees in chemistry and biology.  Except while attending college full time in 1995 and early 1996, B.H. handled personnel and financial matters for the business.  

4. Duello also lived with B.H.  They shared at least one personal bank account and the responsibility for the care of B.H.’s two minor children.  Duello knew or should have known of the daily activities, whereabouts, income, and spending habits of B.H.  

5. B.H. suffered health problems from overeating, spastic colon, diabetes, and migraine headaches.  As with all her staff, Duello provided medical care at no cost to B.H.  In 1993, Duello suggested that B.H. take Stadol NS (butorphanol tartrate) for the migraines. 

Duello Treats B.H. With Stadol NS

6. Stadol NS was not then on any schedule of controlled substances, but required a prescription or physician’s dispensation.  Stadol NS is a synthetic opioid (morphine-like) analgesic (pain-relief) drug.  It is three and one half to seven times stronger than morphine for pain relief.  Stadol NS is dispensed as a nasal spray in a 2.5 ml. bottle with a metered-dose spray pump.  Each bottle contains a two- to three-day supply.   

7. At all relevant times, a bottle of Stadol NS usually cost $65 to $70, but sometimes as much as $100.  The proper medical use of Stadol NS requires proper patient selection, dose and prescribing limitations, appropriate directions for use, and frequent monitoring.  Those 

practices are important to minimize the risk of abuse and physical dependence.  A physician should exercise special care in administering it to patients with a history of drug abuse or to patients receiving the drug on a continuous basis for an extended period. 

8. In late September 1994, B.H. began to suffer pain from a kidney stone.  Kidney stone pain is severe intermittent cramping.  In October 1994, Duello prescribed Stadol NS for B.H.’s pain and referred B.H. to an urologist, who did not prescribe any pain medication for B.H.  

9. In early 1996, B.H. suffered another kidney stone, for which she received Stadol NS by prescription.  From that time through autumn 1996, B.H. obtained Stadol NS by prescription from Duello on an intermittent basis in quantities that increased over time.  Duello always referred B.H. to the urologist for treatment of the condition that caused the pain. 

10. In autumn 1996, Duello told B.H. to reduce the use of Stadol NS.  B.H. took Duello’s prescription pads bearing Duello’s name and DEA number and began forging prescriptions for Stadol NS, including Duello’s signature.  B.H. also called in telephone prescriptions in Duello’s name.  B.H. obtained Stadol NS from at least 45 pharmacies in Kansas and Missouri, within a 30-mile radius of the Care for Women office, sometimes two or more bottles per pharmacy, and two or three pharmacies in a single day.  

11. B.H. obtained Stadol NS in amounts that exceeded therapeutic levels and were not medically necessary.  B.H. sometimes used a bottle per week, sometimes none, and sometimes more when kidney pain recurred.  By 1997, B.H. was using more than a bottle per week on average.    

12. On July 8, 1997, the Board met with Duello and demonstrated that B.H.’s Stadol NS use was excessive.  As of that date, Duello knew that B.H. was addicted to Stadol NS.  A physician using the degree of skill and learning ordinarily used in similar circumstances by other 

physicians would not prescribe Stadol NS for B.H. or operate a medical office with B.H. because of potential danger to B.H. and to the public.  

Duello Knows That B.H. Is Addicted to Stadol NS

13. Nevertheless, Duello continued the medical practice with B.H. in the office after July 8, 1997.  Later in 1997, B.H. increased to a bottle per day, and sometimes more, and maintained that level of usage into 1998.  B.H.’s addiction caused financial problems for B.H., Duello, and the business.  Those problems included checking account overdrafts, bounced payroll checks, and bankruptcy for N.H., Duello, and the business.     

14. Effective October 31, 1997, Stadol NS became a Schedule IV controlled substance.  Section 195.017.8, RSMo Supp. 1997.  On December 30, 1997, Duello told B.H. to cease using Stadol NS.  However, Duello prescribed seven bottles of Stadol NS for B.H. in February 1998. 

15. On March 10 and 11, 1998, the Board again told Duello about B.H.’s excessive Stadol NS use.  In April 1998, Duello learned that B.H. had instructed the receptionist to approve a Stadol NS prescription without notifying the nurses.  Duello also knew that B.H. had attempted to order Stadol directly from the factory using Duello’s authority.  In May 1998, BNDD officials again informed Duello of B.H.’s excessive Stadol NS use.  Duello unsuccessfully tried to help B.H. taper off Stadol NS by prescribing a few bottles and administering an amount at certain times.  

16. In July 1998, while they were returning from a vacation in Utah, Duello prescribed Stadol NS for B.H. because of a kidney stone attack.  

17. On August 5, 1998, at the request of BNDD officials, Duello attended an informal conference with the BNDD.  Duello agreed that B.H. was addicted to Stadol NS.  She agreed not to prescribe any more Stadol NS for B.H, and said that she would contact the Board if B.H. had 

an emergency need for the drug.  She instructed pharmacies to fill no more Stadol NS prescriptions from her pad for B.H.  She instructed her staff not to let B.H. handle any more telephone calls regarding prescriptions.  She demanded that B.H. turn over all the prescription pads, and B.H. partially complied, but kept others for later use.  

Duello Ceases Her Physician-Patient Relationship With B.H.

18. On August 5, 1998, Duello ended her physician-patient relationship with B.H.  Duello started locking the prescription pads away.  However, Duello continued the business relationship with B.H. in the office.  B.H. took keys from other employees’ coat pockets during lunch to get the pads.  

19. Between August 5, 1998, and February 10, 1999, B.H. obtained at least 145 bottles of Stadol NS.  In summer 1998, B.H. was arrested in Lawrence, Kansas, for passing a forged prescription, but was not prosecuted.  Duello posted bond for B.H.  

20. In November 1998, B.H. sought addiction treatment at Shawnee Mission Hospital as an inpatient.  In late December 1998 and January 1999, B.H. sought addiction treatment at Charter Hospital.  Each time, B.H. left treatment against her physician’s advice.   

21. Over the course of three days before the December 1998 admission, Duello prescribed two bottles of Stadol NS for B.H.  B.H. was suffering from withdrawal, and B.H.’s addiction physician was out of town.  Duello kept control of the bottles and administered the medication to B.H.

22. On February 9, 1999, the Board again informed Duello of B.H.’s excessive Stadol NS use.  Duello reported prescribing Stadol NS for B.H. four times since their last discussion, one bottle each time.  

23. In summer 1999, B.H. was arrested in Belton, Missouri, for passing a forged prescription.  Duello posted bond for her.  In June 1999, Duello approved a prescription for four bottles of Stadol NS for B.H. by telephone.

24. In July 1999, Duello and B.H. closed the business and relocated to New York.  For that reason, the BNDD terminated Duello’s Missouri controlled substances registration on July 19, 1999.  Duello and B.H. later moved to Colorado, and then back to New York.  B.H. quit using Stadol NS on August 15, 2000.  

Conclusions of Law

We have jurisdiction to hear the Board’s complaint under section 334.100.2. 
  The Board has the burden of proving that Duello has committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).   The Board cites the Stadol NS prescriptions and Duello’s failure to guard against the diversion of controlled substances from pharmacies by forged prescriptions.  

The Board argues that such acts and failures to act are cause for discipline on three bases.  The bases are (a) the sheer volume of prescriptions from start to finish, (b) Duello’s knowledge of B.H.’s addiction, and (c) Duello’s relationship with B.H. (business and physician-patient).
  We have divided our findings of fact into time periods relevant to those theories.  

As to the first basis, the Board alleges that Duello over-prescribed Stadol NS for B.H. continuously from the first prescription to the end of the business, writing or approving nearly all the prescriptions by which Duello obtained the drug.  To prove that Duello wrote most of the prescriptions, the Board relies on a Highway Patrol handwriting analysis that, by its own express 

terms, is inconclusive.  The testimony of the Board’s expert on whether Duello’s prescriptions were excessive, before Duello knew of B.H.’s addiction, was equivocal.
   

As to the second basis, it is uncontested that Duello eventually had actual knowledge that B.H. was addicted to Stadol NS.  As set forth at Finding 12, that knowledge imposes certain professional duties on a physician.  We set that date of Duello’s actual knowledge at July 8, 1997.  Until then, B.H.’s consumption was just over a bottle ($65-$70) per week, which might easily be missed between a physician’s home and personal accounts, in contrast to her later habit of a bottle per day ($455-$490 per week).  However, on July 8, 1997, the Board demonstrated to Duello the scope and scale of B.H.’s forgery.  Whatever Duello may have had cause to suspect before July 8, 1997, she had actual knowledge of B.H.’s addiction as of that date.  Further, it is not credible that Duello failed to notice B.H.’s eventual expenditures of at least $23,600 per year on Stadol NS.  

As to the third basis, we have found that Duello continued her business relationship with B.H. after July 8, 1997.  We have also found that Duello ceased to have a physician-patient relationship with B.H. as of August 5, 1998.  That physician-patient relationship determines whether certain acts are cause for discipline as discussed below.  

We have found six occasions on which Duello wrote or approved Stadol NS prescriptions for B.H. after she knew of B.H.’s addiction (the six prescriptions), three of which occurred after the physician-patient relationship ceased.  We have found that Duello did take precautions, including recovering stolen prescription pads from B.H., locking the rest away, and instructing staff that B.H. had no authority to confirm prescriptions for herself.  However, the Board showed that Duello should not have kept a medical office with B.H. in it at all.  

Duello argues that she could not control and cannot be held liable for B.H.’s behavior.  We agree that the law allows the Board to discipline Duello only for Duello’s own conduct.  We focus only on her acts and failures to act.  

Duello argues that she could take no further protective measures to keep B.H. from getting Stadol NS because she and B.H. shared both a household and the business.  Duello argues that only B.H. could manage the business efficiently.  In particular, Duello cites B.H.’s ability to work with the Internal Revenue Service (over tax problems that arose while B.H. was not running the business).   

Duello has candidly articulated her reasons for continuing to operate a medical office with B.H.  The Board may consider those reasons in determining the appropriate degree of discipline.  However, in our determination of whether she is subject to discipline, no authority provides that her reasons outweigh her professional duty.  

I.  


The Board cites section 334.100.2(4):


(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of [a physician.]  

The functions and duties of a physician include the use of prescription medication to alleviate bodily ills.  Section 195.070; Missouri Bd. of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440 (Mo. App., W.D. 1991).  

A.  Prescriptions


The Board argues that prescribing Stadol NS for B.H. constitutes misconduct.  Misconduct is “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm'n Nov. 15, 1985) at 115, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  

Duello prescribed or approved the six prescriptions after July 8, 1997, despite repeated warnings from the Board and the BNDD, and with knowledge of B.H.’s addiction, and even after their physician-patient relationship ceased.  As discussed more fully below, those acts were wrongful in that they were contrary to professional standards.  However, we do not find that they manifest wrongful intention in Duello’s mind because Duello did not intend them to be harmful.  The six prescriptions were attempts to help the person with whom Duello shared her home life with a problem like pain or withdrawal.  That conduct is not wrongful per se.  Therefore, we conclude that Duello’s prescriptions for B.H. are not cause for discipline under section 334.100.2(4) as misconduct.  

The Board argues that any Stadol NS prescription for B.H. after the August 5, 1998, conference constitutes fraud, misrepresentation, and dishonesty.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Misrepresentation is a falsehood made with intent to mislead.  Missouri Dental Bd. v. Bailey, 731 S.W.2d 272, 275 (Mo. App., W.D. 1987).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Our assessment of the evidence is that Duello was not lying; she was resolved to prescribe no more Stadol NS for B.H. as of August 5, 1998.   Her later lapses do not show fraud, misrepresentation, or dishonesty, just an erosion of that initial resolve.  Therefore, we conclude that Duello’s prescriptions to B.H. are not cause for discipline under section 334.100.2(4) as fraud, misrepresentation, or dishonesty.  

The Board argues that continuing to prescribe Stadol NS for B.H. was unethical conduct, especially after July 8, 1997, when it was clear that B.H. was addicted.  “Ethical” relates to moral 

standards of professional conduct.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 398 (10th ed. 1993).  Though we have found that Duello did not intend harm, continuing to prescribe Stadol NS for B.H. after July 8, 1997, was unethical because it was dangerous to B.H. and to the public.  Therefore, we conclude that Duello’s prescriptions to B.H. are cause for discipline under section 334.100.2(4) as unethical conduct.  

The Board argues that continuing to prescribe Stadol NS for B.H. was unprofessional conduct.  “Professional” relates to either the technical or ethical standards of the profession.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 930 (10th ed. 1993).  Regardless of Duello’s intent, continuing to prescribe Stadol NS for B.H. breached a standard of care and, as we have discussed, was unethical.  Therefore, we conclude that Duello’s prescriptions to B.H. are cause for discipline under section 334.100.2(4) as unprofessional conduct.

B.  Failure to Prevent Diversion

The Board argues that Duello’s failure to guard against the theft and forgery of her prescription pads constitutes misconduct.  The Board showed that Duello should not have kept a medical office with B.H. in it at all, as B.H.’s ability to thwart Duello’s efforts proves.  However, the record does not show intent to harm, just intent to maintain a business relationship.  Therefore, we conclude that operating a medical office with B.H. in it is not cause for discipline under section 334.100.2(4) as misconduct.

The Board argues that operating a medical office with B.H. in it constitutes fraud, misrepresentation, and dishonesty.  We have found that Duello did take precautions, including recovering stolen prescription pads from B.H. and locking the rest away.  Duello’s precautions were inadequate to deal with B.H.’s ingenuity, but Duello deceived only herself.  She did not intend to trick the Board by maintaining the office with B.H.  Therefore, we conclude that 

operating a medical office with B.H. in it is not cause for discipline under section 334.100.2(4) as fraud, misrepresentation, or dishonesty.

The Board argues that operating a medical office with B.H. in it constitutes unethical conduct.  Because the Board showed that such conduct presented a danger to B.H. and the public, we agree.  Therefore, we conclude that operating a medical office with B.H. in it is cause for discipline under section 334.100.2(4) as unethical conduct. 

The Board argues that operating a medical office with B.H. in it constitutes unprofessional conduct.  The Board showed that such conduct breached a standard of care and, as we have discussed, was unethical.  Therefore, we conclude that operating a medical office with B.H. in it is cause for discipline under section 334.100.2(4) as unprofessional conduct. 

II.  


The Board argues that cause exists to discipline Duello’s license pursuant to section 334.100.2(4)(h), which allows discipline for:


(h) Signing a blank prescription form; or dispensing, prescribing, administering or otherwise distributing any drug, controlled substance or other treatment without sufficient examination, or for other than medically accepted therapeutic or experimental or investigative purposes duly authorized by a state or federal agency, or not in the course of professional practice, or not in good faith to relieve pain and suffering, or not to cure an ailment, physical infirmity or disease, except as authorized in section 334.104[.]

(Emphasis added.)  There is no showing that Duello signed a blank prescription form.  

The Board argues that Duello never had a good reason to prescribe Stadol NS for B.H. before July 8, 1997, because there was a danger that B.H.’s urologist might also do so.  We disagree that those prescriptions violated section 334.100.2(4)(h).  The record shows that Duello examined B.H. for kidney problems and referred B.H. to the urologist.  Nothing required B.H. to 

wait for pain relief from kidney pain until an appointment with the urologist.  Also, the urologist knew that B.H. was getting prescriptions from Duello, and the two physicians did not duplicate one another’s efforts.  

However, the six prescriptions were not for a medically accepted purpose because it is not acceptable to prescribe a drug for a person addicted to that drug.  As set forth in part IV of these Conclusions of Law, federal regulations allow a physician to treat the symptoms of withdrawal from a drug by dispensing the drug herself, but not by writing a prescription for the drug.  Further, the prescriptions after August 5, 1998, were not in the course of professional practice because there was no physician-patient relationship between Duello and B.H. after that date. 

Therefore, we conclude that Duello is subject to discipline under section 334.100.2(4)(h) for prescribing a controlled substance for other than a medically accepted purpose and not in the course of professional practice.  

III. 


The Board cites section 334.100.2(5), which allows discipline for:


(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession[.]  

A.  Prescriptions

The Board argues that prescribing a drug for someone addicted to that drug constitutes conduct that might be harmful to the mental or physical health of a patient or the public.
  The Board’s expert testimony supports that charge, and Duello offered no evidence in rebuttal.  Therefore, we conclude that prescribing Stadol NS for B.H. is cause to discipline Duello under section 334.100.2(5) for conduct or practice that is or might be harmful or dangerous to the mental or physical health of a patient or the public.  

The Board argues that prescribing Stadol NS for B.H. constitutes incompetency.  Incompetency is a general lack of (1) professional ability or of (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Our assessment of the record does not show us that Duello lacked any professional ability.  On the contrary, we find that Duello knew the proper uses of Stadol NS and prescribed it appropriately for B.H. until July 8, 1997.  However, the six prescriptions show us that after Duello knew of B.H.’s addiction on July 8, 1997, she generally lacked the disposition or will to exercise those professional skills with B.H.  Therefore, we conclude that prescribing Stadol NS for B.H. is cause to discipline Duello under section 334.100.2(5) for incompetency.  

The Board argues that prescribing Stadol NS for B.H. constitutes gross negligence.  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  Especially considering the repeated warnings of B.H.’s excessive use, the six prescriptions demonstrate that Duello was consciously indifferent to her duty to prescribe medication within professional standards.  

Therefore, we conclude that prescribing Stadol NS for B.H. is cause to discipline Duello under section 334.100.2(5) for gross negligence.  

The Board argues that prescribing Stadol NS for B.H., knowing of B.H.’s addiction, constitutes repeated negligence.  The statute defines repeated negligence as the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession.  Each of the six prescriptions represents such a failure.  Therefore, we conclude that prescribing Stadol NS for B.H. is cause to discipline Duello under section 334.100.2(5) for repeated negligence.

B.  Failure to Prevent Diversion

The Board argues that continuing to operate a medical office with B.H. in it constitutes conduct that might be harmful to the mental or physical health of a patient or the public.  The Board’s expert testimony supports that charge, and Duello offered no evidence in rebuttal.  Therefore, we conclude that operating a medical office with B.H. in it is cause to discipline Duello under section 334.100.2(5) for conduct or practice that is or might be harmful or dangerous to the mental or physical health of a patient or the public.  

The Board argues that continuing to operate a medical office with B.H. in it constitutes incompetency.  As we discussed above, Duello did not lack any professional ability with regard to writing prescriptions, but continuing to operate the office with B.H. in it for two years after she knew of B.H.’s addiction shows us that she generally did not feel disposed to exercise those skills with this particular patient.   Therefore, we conclude that operating a medical office with B.H. in it is cause to discipline Duello under section 334.100.2(5) for incompetency.  

The Board argues that continuing to operate a medical office with B.H. in it constitutes gross negligence.  Two years of operating the office with a known addict in it demonstrate that 

Duello was consciously indifferent to her professional duties.  Therefore, we conclude that operating a medical office with B.H. in it is cause to discipline Duello under section 334.100.2(5) for gross negligence.

The Board argues that continuing to operate a medical office with B.H. in it constitutes repeated negligence.  We construe Duello’s continued practice with B.H. in the office as a single, though continuing, failure to use the degree of skill and learning ordinarily used under the same or similar circumstances by a physician.  Therefore, we conclude that operating a medical office with B.H. in it is not cause to discipline Duello under section 334.100.2(5) for repeated negligence.

IV. 


The Board argues that cause exists to discipline Duello’s license pursuant to section 334.100.2(13), which allows discipline for:


(13) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

The Board cites State and federal statutes and regulations relating to controlled substances.  Stadol NS became a controlled substance on October 31, 1997.  

Department of Health Regulation 19 CSR 30-1.030(2)(A) and federal Regulation 21 C.F.R. 1301.71 provide:  

applicants and registrants shall provide effective controls and procedures to guard against theft and diversion of controlled substances. . . .

The Board argues that Duello violated that provision in that she failed to take adequate measures to ensure that B.H. did not gain access to Duello’s prescription pads and DEA number, even after she knew that B.H. was addicted.  We have found that Duello was negligent in that regard after July 8, 1997, by continuing to operate the office with B.H. in it.  Therefore, we conclude that 

Duello violated Regulation 19 CSR 30-1.030(2)(A) and federal Regulation 21 C.F.R. 1301.71, and is subject to discipline under section 334.100.2(13) on that basis.  


Section 195.070.1 states:

A physician, podiatrist, dentist, or a registered optometrist certified to administer pharmaceutical agents as provided in section 336.220, RSMo, in good faith and in the course of h[er] professional practice only, may prescribe, administer, and dispense controlled substances or [s]he may cause the same to be administered or dispensed by a nurse or graduate physician under h[er] direction and supervision.

(Emphasis added.)  By the time Stadol NS became a controlled substance, Duello knew that B.H. was addicted.  The six prescriptions after that date were not in good faith.  The three after the end of their  physician/patient relationship were not in the course of her profession.  Therefore, we conclude that Duello violated section 195.070.1 and is subject to discipline under section 334.100.2(13) on that basis.  

Federal Regulation 21 C.F.R. 1306.04(c) provides:  

A prescription may not be issued for the dispensing of narcotic drugs listed in any schedule for ‘detoxification treatment’ or ‘maintenance treatment’ as defined in Section 102 of the Act (21 U.S.C. 802).  

(Emphasis added.)  That regulation does not forbid a physician from dispensing the drug herself, but it does forbid prescribing the drug for the patient.  The reason is clear – so the physician can maintain control of the drug supply.
  The Board argues that Duello issued prescriptions for maintenance treatment or detoxification treatment in violation of Federal Regulation 21 C.F.R. 1306.04(c).  

Duello did not perform “maintenance treatment” as defined at 21 U.S.C.A. section 802(29):

(29) The term “maintenance treatment” means the dispensing, for a period in excess of twenty-one days, of a narcotic drug in the treatment of an individual for dependence upon heroin or other morphine-like drugs.

(Emphasis added.)  Finding 15 shows that Duello prescribed Stadol NS to treat B.H. for dependence on Stadol NS, but the record does not show that it was in excess of 21 days.  Therefore, the Board has not shown that Duello violated  Federal Regulation 21 C.F.R. 1306.04(c) by prescribing Stadol NS for “maintenance treatment.”  

However, Finding 21 shows that Duello wrote prescriptions for “detoxification treatment” as defined at 21 U.S.C.A. section 802 (30):

(30) The term “detoxification treatment” means the dispensing, for a period not in excess of one hundred and eighty days, of a narcotic drug in decreasing doses to an individual in order to alleviate adverse physiological or psychological effects incident to withdrawal from the continuous or sustained use of a narcotic drug and as a method of bringing the individual to a narcotic drug-free state within such period.

(Emphasis added.)  Therefore, we conclude that Duello violated Federal Regulation 21 C.F.R. 1306.04(c) by prescribing Stadol NS for “detoxification treatment,” and is subject to discipline under section 334.100.2(13) on that basis.  


Federal Regulation 21 C.F.R. section 1306.04(a) states:

(a) A prescription for a controlled substance to be effective must be issued for a legitimate medical purpose by an individual practitioner acting in the usual course of h[er] professional practice.  The responsibility for the proper prescribing and dispensing of controlled substances is upon the prescribing practitioner, but a corresponding responsibility rests with the pharmacist who fills the prescription.  An order purporting to be a prescription issued not in the usual course of professional treatment or in legitimate and authorized research is not a prescription within the meaning and intent of section 309 of the Act (21 U.S.C. 829) and the person knowingly filling such a purported prescription, as well as the person issuing it, shall be subject to the penalties provided for violations of the provisions of law relating to controlled substances.

(Emphasis added.)  The six prescriptions were not issued for a legitimate medical purpose because Duello knew that B.H. was addicted.  The three prescriptions outside the physician/patient relationship were not in the course of Duello’s profession.  Therefore, we conclude that Duello violated federal Regulation 21 C.F.R. section 1306.04(a), and is subject to discipline under section 334.100.2(13) on that basis.  

Summary

Prescribing Stadol NS for B.H. is not cause for discipline under section 334.100.2(4) as misconduct, fraud, misrepresentation, or dishonesty.  

The six prescriptions are cause for discipline under section 334.100.2(4) as unethical conduct and unprofessional conduct.  

Continuing to operate a medical office with B.H. in it is not cause for discipline under section 334.100.2(4) as misconduct, fraud, misrepresentation, or dishonesty.

Continuing to operate a medical office with B.H. in it after July 8, 1997, is cause for discipline under section 334.100.2(4) as unethical conduct and unprofessional conduct. 

The six prescriptions are cause for discipline under section 334.100.2(4)(h) as prescribing a controlled substance for other than a medically accepted purpose and not in the course of professional practice.  

The six prescriptions are cause to discipline Duello under section 334.100.2(5) as conduct that might be harmful to the mental or physical health of a patient or the public, incompetency, gross negligence, and repeated negligence.

Operating a medical office with B.H. in it after July 8, 1997, is cause to discipline Duello under section 334.100.2(5) as conduct or practice that is or might be harmful or dangerous to the mental or physical health of a patient or the public, incompetency, and gross negligence.

Operating a medical office with B.H. in it is not cause to discipline Duello under section 334.100.2(5) for repeated negligence.


Operating a medical office with B.H. in it after July 8, 1997, is cause to discipline Duello under section 334.100.2(13) as a violation of Regulation 19 CSR 30-1.030(2)(A) and federal Regulation 21 C.F.R. 1301.71.  


The six prescriptions are cause to discipline Duello under section 334.100.2(13) for violating section 195.070.1, federal Regulation 21 C.F.R. 1306.04(c), and federal Regulation 

21 C.F.R. section 1306.04(a).  


SO ORDERED on March 23, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.





�The Board does not argue that Duello had any professional duty to alter her personal relationship with B.H.  We emphasize that the personal relationship is relevant only to Duello’s knowledge of B.H.’s actions.  Living in the same household with Duello gave Duello knowledge of B.H.’s activities.  


�The expert’s testimony on this point was, “I thought [that the prescriptions were] a little bit excessive.”  (Tr. at 100 – 101.)  


�In its brief, the Board also argues that prescribing to B.H. might be harmful to the general public because B.H. would probably use the drug while driving.  We do not address that theory because it is not in the complaint.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988). 


�The Board’s brief also cites federal Regulation 21 C.F.R. 1306.07, which allows “administering . . . (but not prescribing)” of drugs to relieve withdrawal by any physician.  However, that provision is not in the complaint.  Therefore, we cannot find cause to discipline for violating that provision.  Duncan, 744 S.W.2d at 538-39.
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