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)

DECISION


Arthur W. Drossel is not entitled to a refund of motor vehicle sales tax because he was not the owner of the vehicle that was replaced.  

Procedure


On October 6, 2005, Drossel appealed the Director of Revenue’s denial of his claim for a refund of sales tax paid on a motor vehicle.  On October 26, 2005, the Director filed a motion, with supporting exhibits, for summary determination.  Drossel responded to the motion in a conference call on November 2, 2005.  Our reporter filed the transcript on November 22, 2005.  

Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Director establishes facts that (a) Drossel does not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).

Findings of Fact

1. On March 16, 2005, Drossel and his wife purchased a 2004 Honda Odyssey for $20,500.  They paid state sales tax and local sales tax on the purchase.  
2. On July 6, 2005, the Drossel Family Trust sold a 2000 Ford Explorer for $9,000.  

3. On July 26, 2005, Drossel filed a claim for a refund of $533.25 in sales tax paid on the Drossels’ purchase of the Honda, based on a replacement of the Ford with the Honda.  

4. On July 27, 2005, the Director sent correspondence to Drossel stating that the vehicle sold and the replacement vehicle must be titled in the same individual’s name in order to qualify for the replacement vehicle credit.  The letter stated that the Drossels could re-title the replacement vehicle in the name of the Drossel Family Trust and that a copy of the registration receipt must be returned to the Director by August 27, 2005.  The letter stated that a refund check would be processed after the copy of the registration receipt was received.  

5. If Drossel changed the title on the Honda, he would also have had to change the paperwork on his vehicle loan.  Drossel contacted his lender and found that it would cost more than $553 to refinance his vehicle loan.  Drossel called the Missouri Department of Revenue and explained that he might go ahead and refinance anyway because he believed that he was entitled to the refund and he might be able to save some money on the refinancing by paying off the vehicle early.  The Director’s employee stated that it didn’t matter what Drossel did because he wasn’t going to get his money back anyway.  
6. On August 17, 2005, the Director issued a final decision denying the refund claim.

Conclusions of Law 

We have jurisdiction to hear the complaint.  Section 621.050.1.  Drossel has the burden of proof.  Section 621.050.2.  This Commission must decide the refund claim anew by applying 
the law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).

This Commission must examine the credibility of witnesses.  Harrington v. Smarr, 
844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  We find Drossel’s testimony credible and have made findings of fact accordingly.  
Section 144.025.1, RSMo Supp. 2004, provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax 

imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in. . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

The Director is correct in asserting that a refund cannot be claimed based on this replacement credit unless the new vehicle and the replaced vehicle have the same owner.  Drossel argues that there is no practical distinction because he is the owner of the trust and may sign papers on behalf of the trust.  However, a trust is a legal entity that is separate from an individual.  United States v. Harrison, 653 F.2d 359, 361 (8th Cir. 1981); Krause v. C.I.R., 497 F.2d 1109, 1112 (6th Cir. 1974), cert. denied, 419 U.S. 1108.  This distinction is borne out in the sales tax statutes.  Section 144.010(11), RSMo Supp. 2004, defines a “seller” as:  

a person selling or furnishing tangible personal property or rendering services, on the receipts from which a tax is imposed pursuant to section 144.020[.]

(Emphasis added).  


Section 144.010(6), RSMo Supp. 2004, defines “person:”
“Person” includes any individual, firm, copartnership, joint adventure, association, corporation, municipal or private, and whether organized for profit or not, state, county, political subdivision, state department, commission, board, bureau or agency, except the state transportation department, estate, trust, business trust, receiver or trustee appointed by the state or federal court, syndicate, or any other group or combination acting as a unit, and the plural as well as the singular number[.]

(Underline added).  By including a trust within the definition of “person,” as distinguished from an individual, the statute recognizes that the trust is a distinct legal entity.  Section 144.025 states that “the seller” of the replaced vehicle must purchase the replacement vehicle.  Because the Drossels purchased the replacement vehicle and the Drossel Family Trust sold the Ford, the replacement credit in § 144.025 does not apply.  We have reached the same result in Piskorski v. Director of Revenue, No. 02-0344 RV (July 18, 2002), and Lipira v. Director of Revenue, 
No. 99-1590 RV (Apr. 7, 2000). 

We note that correspondence from the Director stated that Drossel could re-title the Honda.  This Commission decides appeals from the Director’s decisions, but we do not have supervisory authority over the Director, and we are unable to address grievances regarding the Missouri Department of Revenue.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  We can only apply the statutes as written, Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985), and do not have authority to go beyond the statutes and apply principles of equity.  Straube v. Bowling Green Gas Co., 227 S.W.2d 666, 668-69 (Mo. 1950).  We have no evidence that Drossel re-titled the Honda.  On these facts, we cannot grant the refund claim.  

We also note that Drossel attached to his complaint correspondence from the Director’s legal services division stating that Drossel had purchased another vehicle that needed to be titled 
and that if he titled that vehicle in the name of the trust, he could be entitled to a credit based on replacement of the Ford.  A complaint and the attachments thereto are not evidence, Epperson v. Eise, 167 S.W.3d 229, 231 (Mo. App., E.D. 2005), unless the facts therein are admitted by the opposing party.  Because the facts of another vehicle purchase are not before us, we cannot decide that issue.  
Summary


We grant the Director’s motion for summary determination and find that because the trust was the owner of the Ford, Drossel is not entitled to a refund of sales tax paid on the Honda.  


SO ORDERED on November 30, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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