Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 04-0471 PO




)

GAYLA M. DRAGO,

)




)



Respondent.
)

DECISION


The Director of Public Safety (“the Director”) may discipline Gayla M. Drago for stealing.  

Procedure


The Director filed a complaint on April 19, 2004.  On October 25, 2004, we convened a hearing on the complaint.  Assistant Attorney General David F. Barrett represented the Director.  Drago presented her own case.  Our reporter filed the transcript on December 9, 2004.  

Findings of Fact

1. Drago holds an active peace officer license.  On September 19, 2002, she was employed as a police officer by the City of St. Louis.  

2. On September 19, 2002, Drago went to the Famous Barr department store in south St. Louis County, Missouri, with her four-year-old son and infant daughter.  Over the course of 

about 30 minutes, store security personnel watched her select clothes and toys (“the merchandise”).  While in a dressing room, she concealed $224 worth of the merchandise in her stroller and in shopping bags from another store that were in the stroller.

3. Drago left the store without paying for any of the merchandise.  Store security personnel stopped her and escorted her to an office where they inventoried the merchandise.  Drago explained that she could not afford the things that she wanted and Drago signed a form (“the form”) agreeing that she had stolen the merchandise.  Drago was familiar with the form because she had signed one on November 21, 2000, when security personnel stopped her for stealing approximately $60 in clothes from the same store.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Section 590.080.2, RSMo Supp. 2002.  

The complaint charges that Drago is subject to discipline under § 590.080.1(2), RSMo Supp. 2002, which allows discipline if Drago: 
[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director argues that Drago committed stealing on September 19, 2002,
 which § 570.030.1, RSMo 2000, defines as follows:    

A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion. 

The Director has the burden of proving that Drago committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director has carried his burden of proof.  The security personnel’s testimony, recounting the events of September 19, 2002, is credible, while Drago’s explanations are not.  The two security personnel each testified consistently as to how they observed Drago selecting, concealing, and leaving with merchandise as set forth in Findings 2 and 3.  Drago argues that the Director failed to produce any pictures of the merchandise, but she does not dispute that the merchandise existed.  On the contrary, Drago alleges that her son had received the merchandise for his birthday and that she was returning or exchanging it.  However, Drago gave the date of her son’s birthday variously as June 21, 22, and 23, 2002.  Any of those dates was nearly three months before September 19, 2002.  Drago alleges that she believed that the form only acknowledged receipt of another document, though the form, which was already familiar to her, plainly states that she took Famous Barr’s property without paying for it.  Drago points to inconsistencies among the inventories that appear on documents in evidence, but the slight differences go to the value of the merchandise stolen and do not negate the Director’s allegations.  

Summary


Drago is subject to discipline under § 590.080.1(2), RSMo Supp. 2002.  


SO ORDERED on January 11, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�The Director does not seek discipline based on the November 21, 2000, incident.
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