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MEMORANDUM AND ORDER

On June 23, 2000, Juliette E. Douglas filed a petition appealing a $5,630 fee assessed by the Missouri Ethics Commission (Ethics) for the late filing of a personal financial disclosure statement (statement).  

On February 1, 2001, Ethics filed a renewal of its motion for summary determination, with supporting affidavits.
  Ethics also included a response to Douglas’ motion for summary determination, which we denied on February 15, 2001.  Douglas renewed her motion, and filed suggestions in opposition to Ethics’ motion, with supporting affidavits, on February 21, 2001.  

We grant relief in the nature of summary judgment if either party establishes facts that no party disputes and that entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

Findings of Fact

1. In 1998, Douglas served on the St. Louis County Productive Living Board (PLB).  In 1998, the PLB entered into contracts for the expenditure of funds it received from the Missouri Department of Transportation.  On April 27, 1999, the PLB faxed an Ethics form for the statement (the PLB fax) to Douglas at her place of employment.  

2. Douglas’ statement was ordinarily due on May 1, but May 1, 1999, was a Saturday.  The next day after May 1, 1999, that was not a Saturday or Sunday or official holiday was Monday, May 3, 1999.  Ethics did not receive Douglas’ statement by May 3, 1999.  Ethics never received a statement from Douglas postmarked May 2, 1999, or earlier.   

3. On May 5, 1999, Ethics sent a notice by certified mail (the first letter) to Douglas at the PLB office, which was the only address that Douglas had on file with Ethics.  The first letter stated that Ethics had not received her statement and that her failure to timely file subjected her to fees provided by section 105.963, including a $10-per-day fee that was accruing.  On May 6, 1999, a member of the PLB’s staff received the first letter and signed the certified mail receipt, but Douglas did not sign the certified mail receipt.    

4. On May 19, 1999, Ethics sent another notice (the second letter) to Douglas at the PLB.  Ethics also sent another copy of the second letter to the PLB, addressed to the PLB.  The second letter stated that Ethics had not received Douglas’ statement and that it could refer her for prosecution to remove her from the PLB.  The second letter did not refer to the fees provided by section 105.963.  Douglas did not receive the second letter.  

5. In July 1999, Douglas found the PLB fax (described in Finding of Fact 1) when clearing off her desk.  She telephoned Ethics and learned that Ethics had not received her statement.  Ethics received Douglas’ statement on July 28, 1999, postmarked July 26, 1999.  On June 15, 2000, Ethics assessed Douglas a fee of $5,630 for the late filing of the statement.  

Conclusions of Law

We have jurisdiction to hear Douglas’ petition.  Section 105.963.4.
  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).  

As the party claiming that Douglas owes a late fee, Ethics carries that burden on its motion by showing that there is no genuine dispute as to those materials facts upon which it would bear the burden of proof at a hearing.  Further, if the defending party has raised an affirmative defense, the claimant must show that at least one fact necessary to such defense is absent.  As the defending party, Douglas establishes her right to summary determination by showing facts that negate any one of the claimant’s elements.  ITT Commercial Fin. Corp., 

854 S.W.2d at 380-82.  

The key to summary judgment is the undisputed right to judgment as a matter of law; not simply the absence of a fact question. Cf. E.O. Dorsch Electric, 413 S.W.2d at 173 (judgment improper, despite non-movant’s failure to file counter-affidavits and create a material issue of fact, because movant had not established a right to judgment as a matter of law).

Id. at 380.  

I.  Untimely Filing

Section 105.483 requires certain persons to file statements, including:

(10) The members, the chief executive officer and the chief purchasing officer of each board or commission which enters into or approves contracts for the expenditure of state funds[.]

Ethics’ affidavits establish that the PLB entered into contracts for the expenditure of funds it received from the Department of Transportation.  Therefore, Douglas was required to file a statement.  

Section 105.487 sets the deadline for filing the statement:

(3) Every other person required by sections 105.483 to 105.492 to file a financial interest statement shall file the statement 

annually not later than the first day of May and the statement shall cover the calendar year ending the immediately preceding December thirty-first[.] 

(4) The deadline for filing any statement required by sections 105.483 to 105.492 shall be 5:00 p.m. of the last day designated for filing the statement. When the last day of filing falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday.  Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement.  

(Emphasis added.)  May 1, 1999, was a Saturday.  The next day that was not a Saturday or Sunday or official holiday was Monday May 3, 1999.  Therefore, the deadline was Monday, 

May 3, 1999.  

Douglas’ motion argues that she is liable for no fee because, to the best of her recollection, she mailed her statement before midnight, May 1, 1999.  However, a document is not "filed" until the proper official receives it.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).  The statute sets forth one exception, the postmark provision.  Ethics’ affidavits establish that it did not receive the statement by May 3, 1999, and never received a statement from Douglas postmarked May 2, 1999, or earlier.  Therefore, we conclude that Douglas did not timely file her statement.  

II.  Late Fee


Section 105.963.3 requires Douglas to pay a fee for the late filing of a statement.  


The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492 failing to file such a financial interest statement with [Ethics] a late filing fee of ten dollars for each day after such statement is due to [Ethics]. The executive director shall mail a 

notice, by certified mail, to any person who fails to file such statement informing the individual required to file of such failure and the fees provided by this section.  If the person persists in such failure for a period in excess of thirty days beyond receipt of such 

notice, the amount of the late filing fee shall increase to one hundred dollars for each day thereafter that the statement is late, provided that the total amount of such fees assessed pursuant to this subsection per statement shall not exceed six thousand dollars.

(Emphasis added.)  

Douglas argues that she is liable for no fee because Ethics sent its notices to the PLB instead of to her home or workplace.  Ethics’ affidavit establishes that the PLB address was the only address that Douglas had provided, and that she had used that address on the previous year’s statement.  The statute only requires Ethics to “mail a notice, by certified mail, to any person who fails to file[.]”  The statute does not require Ethics to use Douglas’ home address or workplace address.  Moreover, the $10-per-day fee accrues as soon as a person misses the deadline, without Ethics sending any notice.  

Section 105.963.3 provides that the fee accrues at two possible rates, $10 per day and $100 per day.  

A.

Ethics argues that Douglas’ fee accrued as follows.

05/04/99 to 06/05/99
(33 days)  
@ 
$  10 per day 
= 
$   330

06/06/99 to 07/28/99
(53 days) 
@ 
$100 per day 
=  
$5,300
Total 








$5,630

For the $100-per-day fee, section 105.963.3 requires receipt of a notice of the fees in section 105.963 by certified mail.  The first letter included such notice, but the second letter did not.  Therefore, the issue is “receipt” of the first letter.  

Ethics argues that the PLB staff’s May 6, 1999, signature on the certified mail receipt establishes receipt of the first letter.  We disagree.  Section 105.963.3 required Ethics to “mail a 

notice, by certified mail, to any person who fails to file such statement[.]” (emphasis added).  It further provides that the fee increases to $100 per day “[i]f the person persists in such failure for a period in excess of thirty days beyond receipt of such notice[.]” (emphasis added).  We conclude that the person who fails to file, the person to whom Ethics sends the notice, the person who persists in failing to file, and the person who receives the notice are all the same person – in this case, Douglas.  

Douglas’ affidavit establishes that she did not receive the first letter (nor any other notice of her failure to file) and that her signature is absent from the first letter’s certified receipt.  Ethics’ affidavits do not raise any genuine issue as to that fact.  Therefore, we have found that Douglas did not receive the required notice, and we conclude that Douglas is not liable for a late fee of $5,630.  

B.

In the alternative, Ethics argues that Douglas’ fee accrued as follows.

05/04/99 to 07/28/99
(86 days) 
@ 
$10 per day 
=  
$  860

Ethics’ affidavits establish that it received the statement on July 28, 1999, and that it was not postmarked May 2, 1999, or earlier.  It was 86 days late.  

Douglas’ motion also argues that a late fee is unfair because she was a volunteer and received no pay for her service.  We sympathize with Douglas’ plight.  However, this Commission can only apply the law to the facts that the parties have established.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  The statutes give us no discretion to waive any part of the fee for any reason.  

Therefore, we conclude that Douglas is liable for a late filing fee in the amount of $860.  

Summary

We deny Douglas’ motion for summary determination on her argument that she is liable for no late fee.  

We deny Ethics’ motion for a summary determination on its claim that Douglas is liable for a $5,630 late fee.    

We grant Ethics’ motion for summary determination on its alternative claim, and decide that Douglas is liable for a late fee of $860.  


SO ORDERED on March 2, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�The motion is styled as a renewal of Ethics’ earlier motion for summary determination.  However, because the motion includes its own supporting affidavits, we treat it as a separate motion.    


�All statutory references are to the 2000 Revised Statutes of Missouri.
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