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DECISION


Kristin L. Dougherty is not liable for state and local sales taxes, title penalty, title application fee, or a processing fee on his purchase of a 2002 Jeep passenger vehicle (“Jeep”).  

Procedure


Dougherty appeals the Director of Revenue’s (“the Director”) assessment of sales tax and other amounts relating to his purchase of a Jeep.  We held our hearing on May 31, 2007.  Dougherty appeared by telephone on his own behalf.  Associate Counsel James L. Spradlin represented the Director.  The case became ready for us to decide when the Director’s reply brief was due on October 2, 2007.
Findings of Fact


1.
In 2005, Dougherty maintained residences in Ellisville, Missouri; in Orlando, Florida; and in one other state.  Although Dougherty has maintained his residence in Ellisville 
for the last 12 years, he spends no more than two days a month in Missouri.  He owns three corporations and spends most of his time in states other than Missouri and in other countries.

2.
While Dougherty was in Orlando, Florida, he purchased the Jeep on December 9, 2005.  Dougherty made an oral agreement to purchase the Jeep.  The seller and the Jeep were in Savannah, Georgia, at the time of the sale.  Dougherty paid $13,700 for the Jeep.

3.
Dougherty financed the purchase through First Community Credit Union located in Ellisville, Missouri.  Dougherty obtained the financing through a written contract.

4.
Dougherty purchased the Jeep for his son who lives in Washington, D.C.

5.
The Jeep was transported to Dougherty’s Orlando, Florida, residence 32 days after the sale.  Dougherty sent pictures of the Jeep to his son.

6.
Dougherty’s son decided that he did not want the Jeep.

7.
Dougherty told the seller that he no longer wanted the Jeep.  The seller told him to sell the Jeep in Florida.  The seller told Dougherty that if he could not sell it, the seller would buy it back from Dougherty.  Dougherty sold the Jeep while in Orlando.

8. 
Dougherty never applied for or obtained a title for the Jeep.

9.
Dougherty did not purchase the Jeep to be driven on Missouri highways.  The Jeep was never in Missouri while Dougherty owned it.

10.
On August 10, 2006, the Director assessed Dougherty the following in regard to Dougherty's purchase of the Jeep:

State Sales Tax:
$516.46

Local Sales Tax:
  287.26

Title Penalty:

  200.00

Title Application Fee:
      8.50

Processing Fee:
      2.50

Total Due:
           1,014.72

Amount Paid:

      0.00

Balance Due:
         $1,014.72

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Dougherty has the burden to prove that he is not liable for the amount that the Director assessed.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.
  We may do whatever the law permits the Director to do.
  

I.  Residency


Residence or domicile is defined as: 

The place with which a person has a settled connection for certain legal purposes, either because his home is there, or because that place is assigned to him by law, . . . and also as that place where a man has his true, fixed and permanent home and principal establishment, and to which whenever he is absent he has the intention of returning.[
]

Residency does not require an actual continuous and uninterrupted physical presence.
  “[A]n established residence is not lost by temporary absence therefrom, either on business or on pleasure, with no intention to abandon that residence or acquire another.”
  

Although Dougherty testified that he owns three corporations and has residences not only in Missouri, but in three other states and that he spends no more than two days per month in Missouri.  Dougherty admitted at the hearing that he was a Missouri resident:


COMMISSIONER KOPP:  You are a resident of the State of Missouri at 117 Strecker Road, Ellisville, Missouri; is that correct?  

MR. DOUGHERTY:  That is correct.

COMMISSIONER KOPP:  That’s been your residence for how long?

MR. DOUGHERTY:  I’ve been at that particular address for at least twelve years.

We conclude that Dougherty was a resident of Missouri for sales tax purposes.
II.  Sales Tax

Section 301.020.1
 provides:

Every owner of a motor vehicle or trailer, which shall be operated or driven upon the highways of this state, except as herein otherwise expressly provided, shall annually file, by mail or otherwise, in the office of the director of revenue, an application for registration on a blank to be furnished by the director of revenue for that purpose[.]

(Emphasis added.)  Section 144.020.1
 imposes a sales tax upon all sellers for the privilege of engaging in the business of selling tangible personal property at retail in this state.  On most sales transactions, the Director receives sales tax remitted by sellers, who collect the sales tax from the purchasers.
  Section 144.020.1(8)
 provides that the purchase or use of motor vehicles shall be taxed as provided in that section and § 144.070.  Section 144.070.1 imposes on vehicle purchasers the obligation to pay sales tax upon registering the vehicle in Missouri:  
At the time the owner of any . . . motor vehicle . . . which was acquired in a transaction subject to sales tax under the Missouri 
sales tax law makes application to the director of revenue for an official certificate of title and the registration of the automobile . . . , he shall present to the director of revenue evidence satisfactory to the director of revenue showing the purchase price . . ., and if sales tax was incurred in its acquisition, the applicant shall pay or cause to be paid to the director of revenue the sales tax provided by the Missouri sales tax law[.]
(Emphasis added.)   


Section 301.130
 sets forth requirements for the vehicle registration and license:  


1.  The director of revenue, upon receipt of a proper application for registration, required fees and any other information which may be required by law, shall issue to the applicant a certificate of registration in such manner and form as the director of revenue may prescribe and a set of license plates, or other evidence of registration, as provided by this section.
*   *   *


5. No motor vehicle or trailer shall be operated on any highway of this state unless it shall have displayed thereon the license plate or set of license plates issued by the director of revenue . . . .
The Director contends that Missouri law requires Missouri residents who purchase a motor vehicle to pay the sales tax that accrues on such sales.  However, the Supreme Court has held:  “This section [§ 144.070.1] clearly provides that the sales tax is not payable until the motor vehicle is subject to registration and titling. . . .  [T]he statues repeatedly qualify the duty to register to operating or driving the motor vehicle upon the highways of this state.”
  This is the same holding as in two other Supreme Court cases.
  Although these cases involved assessments against non-residents who purchased motor vehicles in Missouri, there is nothing in the wording 
of the statutes that the Court cited limiting them to non-residents.  Further, as the Supreme Court made clear in the more recent of the two decisions, even when the burden is on the taxpayer to show no liability for sales tax, “Section 136.300 provides that with respect to ‘any issue relevant to ascertaining the tax liability of a taxpayer all laws of the state imposing a tax shall be strictly construed against the taxing authority.’ ”
  The Director, who fails to address these holdings, cites us to no law that would render the Supreme Court’s interpretation of these statutes inapplicable to a Missouri resident who purchases a car that is not operated or driven on Missouri highways.  We conclude that Dougherty was under no duty to register or title the Jeep in Missouri because during Dougherty's ownership no one drove or operated the Jeep in Missouri.  Therefore, Dougherty owed no sales tax or fees or penalties relating to application for title regarding the purchase of the Jeep.

The Director attempts to impeach the credibility of Dougherty’s testimony about the vehicle not being driven in Missouri by contending that we should draw an adverse inference from Dougherty’s non-production of the loan agreement with First Community Credit Union and of the written contract by which Dougherty sold the Jeep.  The Director contends:  “The only rational conclusion to be reached from Petitioner’s failure to provide the documents is that they do not support his allegations that the vehicle was purchased outside of Missouri.”
  

We reject the Director’s request to draw an adverse inference.  First, Dougherty stated that he had no copy of the loan document and that only the credit union did.  Second, a party’s failure to provide documentary evidence merits an adverse inference only when the evidence could reasonably be considered to contain something relevant to the point at issue.  Here, the issue is whether the Jeep was driven on Missouri highways while Dougherty owned it.  There is 
nothing in the nature of the two documents suggesting that either would reference whether the Jeep would be or was driven in Missouri while Dougherty owned it.  That Dougherty did not come forward with the documents could just as easily be explained by the fact that there was nothing in the documents relevant to this issue.

The Director also attacks Dougherty’s credibility by pointing out a disparity between the complaint that Dougherty filed before us and his testimony.  Dougherty alleges in his complaint that after he rejected the Jeep, it was subsequently sold by the individual and owner who attempted to sell it to him.  At the hearing, Dougherty testified:  “I sold the vehicle from Orlando, Florida.”
  When the Director’s counsel confronted Dougherty with the allegation in his complaint, Dougherty explained:  “I talked to him [the seller].  I did not want the vehicle after I saw it, and he said just go ahead and sell it and that’s what I did.  At that time it was already under my credit union and I had already purchased it.  He said if I had any problems selling it that he would buy it back from me.”
  To the extent that there is any disparity, it is inconsequential.  It does not impeach the credibility of Dougherty’s testimony that the Jeep was never driven in Missouri while he owned it.
Summary


Dougherty is not liable for the Missouri sales tax, title penalty, title application fee, or processing fee on his purchase of the vehicle.

SO ORDERED on December 3, 2007.



________________________________



JOHN J. KOPP 


Commissioner
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