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)
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DECISION


The Supervisor of Alcohol and Tobacco Control (“the Supervisor”) failed to prove that Double Six Saloon, Inc. (“Double Six”) is subject to discipline for failing to contact or cooperate with law enforcement.
Procedure


On February 3, 2009, Double Six filed a complaint appealing the Supervisor’s decision suspending its license for 45 days, effective February 27, 2009, for failure to report an illegal or violent act and failure to cooperate.  We opened Case No. 09-0162 LC, and issued a stay order on February 5, 2009.


On April 16, 2009, Double Six filed a complaint appealing the Supervisor’s decision revoking its license, effective May 15, 2009, for failure to report an illegal or violent act.  We opened Case No. 09-0514, and issued a stay order on April 20, 2009.


On April 22, 2009, Double Six filed a motion to consolidate the cases.  By order dated April 23, 2009, we granted the motion and consolidated both cases into Case No. 09-0162 LC.  On May 20, 2009, the Supervisor filed an amended answer, addressing both complaints.

On September 2, 2009, we held a hearing.  Assistant Attorney General Christopher R. Fehr represented the Supervisor.  John P. Rogers, with Rosenblum, Schwartz, Rogers & Glass, P.C., represented Double Six.  The matter became ready for our decision on December 10, 2009, the date the last brief was due.

Findings of Fact

1. Double Six does business as Double Six Saloon at 147 West St. Louis Ave, Pacific, Missouri.  It has a retail liquor by the drink license that is, and was at all relevant times, current and active.
July 26 Incident

2. On July 26, 2008, Charity Olivier entered Double Six’s restroom.  Amy Rash was also in the restroom.  The father of Olivier’s child, Danny Johnson, entered the restroom and grabbed her by the neck, choking her.  Rash and Olivier’s friends attempted to help her and “got him off” her.

3. The participants in the altercation moved outside the restroom to the hallway.  Paula Williams struck Johnson, and he punched her.
4. A wall separated the main area of the bar from the restroom area.  A person standing in the bar area would not be able to see what was taking place in the bathroom or hallway.
5. The security guard at Double Six, Lenny DeShurley, had been instructed to remove combatants to ensure the safety of the other patrons.  He escorted Johnson from the bar.  He 
spoke with Olivier and asked her if she wanted him to call the police.  She indicated that she was going to leave the bar and call the police.
6. The policy in place at Double Six in the case of an altercation was to separate the parties and, if a crime had been committed, notify the local law enforcement authorities.
7. Olivier left the bar and called the police from her cell phone.  The police arrived within minutes because the responding officer was close to Double Six.
8. Detective Art Tullock, with the Pacific Police Department, responded and took Olivier to the police station.
9. Tullock requested a surveillance videotape from Doug Enloe, Double Six’s bar manager, who stated that he would have to contact the owner, Rich Stevens.  Tullock asked Enloe to have Stephens call him.
10. Stephens called Tullock and agreed to produce the tape.
11. On July 31, 2008, Tullock called Stephens about the tape.  Stephens told Tullock that he was having problems transferring the tape because they had just installed a new system and he was not good with the technology.  Stephens told Tullock that the police department would need to pay $2.00 for the cassette.  The conversation deteriorated because of the prior relationship between the men.
12. Two days later, Officer Whitman obtained a DVD from Stephens, but the police were unable to play it.  They informed Stephens.  Stephens paid a company to assist him in producing a working copy of the tape, which was given to the police.

December 27 Incident
13. On December 27, 2008, Hannah Gierer was in Double Six.  Her sister was arguing with another woman, Ms. Pontius, and they were pulling each other’s hair.  The altercation did not escalate because they were pulled apart and escorted from the bar.
14. On December 27, 2008, at 1:00 a.m., Officer Scott Perkins, with the Pacific Police Department, was dispatched to Double Six in response to the incident.  He arrived at the scene one minute later.
15. When Perkins arrived, all parties were outside Double Six, and all bar employees were inside.  The participants in the altercation were “calm, cool and collected[.]”

Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Supervisor has the burden to prove the facts by a preponderance of the credible evidence.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  

Section 311.680.1
 provides:

Whenever it shall be shown, or whenever the supervisor of liquor control has knowledge, that a person licensed hereunder has not at all times kept an orderly place or house, or has violated any of the provisions of this chapter, the supervisor of liquor control may warn, place on probation on such terms and conditions as the supervisor of liquor control deems appropriate for a period not to exceed twelve months, suspend or revoke the license of that person[.]

Section 311.660 provides:

The supervisor of liquor control shall have the authority to suspend or revoke for cause all such licenses; and to make the following regulations, without limiting the generality of provisions empowering the supervisor of liquor control as in this chapter set forth as to the following matters, acts and things:

*   *   *

(6) Establish rules and regulations for the conduct of the business carried on by each specific licensee under the license, and such rules and regulations if not obeyed by every licensee shall be grounds for the revocation or suspension of the license[.]

The Supervisor's amended answer provides notice of the grounds for discipline in this appeal.
  The Supervisor argues that Double Six is subject to discipline because its employees failed to call the police following a violent act and failed to cooperate with law enforcement personnel.

Regulation 11 CSR 70-2.130(13)(B) provides:

In the event that a licensee or his/her employee knows or should have known, that an illegal or violent act has been committed on or about the licensed premises, they immediately shall report the occurrence to law enforcement authorities and shall cooperate with law enforcement authorities and agents of the Division of Liquor Control during the course of any investigation into an occurrence.
July 26 Incident


Olivier was not a credible witness concerning the July 26 incident.  She gave confusing and conflicting testimony.  When asked to identify who had escorted Johnson from the bar, Olivier identified Stephens, who was not there at that time.  Later in her testimony, she admitted that she could not provide a description of this person.  Olivier testified about Johnson and his removal from the bar:

Q:  Was he [Johnson] punching people?

A:  Yes.

Q:  Did you see that with your eyes?

A:  Yes.

Q:  Would it surprise you to know that no one else did; that it was never mentioned in any police report that he punched anyone that night?

A:  It had to have been.  It was a struggle from them to get him out to the front doors.

Q:  I’m asking what you saw with your own eyes.  Did you see him?  Who did you see him punch, if anyone?  Can you identify the person?

A:  No, I couldn’t.  It was just people that were in the bar.  Like I said, his girlfriend was picking up beer bottles sitting on a table trying to bash me over the head.  No one was going to stop him.

Q:  Give me a physical description of the person who removed Mr. Johnson from the Double Six Saloon.

A:  Like I said, I can’t.  It was two bouncers on duty.  It was one of the bouncers.  He’s not no taller than me.

Q:  So it was a short person?

A:  Yes, or maybe my height.  He’s not as tall as Mr. – I don’t even know his name.  I’m sorry.

Q:  He’s not as tall as the person that you just identified as removing him from the bar?

A:  Correct. 


Olivier was unable to identify staff members who were present.  She admitted that she did not really know the staff at the Double Six.
  Olivier’s testimony was not directly contradicted, but called into question by the testimony of Amy Rash, who was in the bar restroom at the time and who walked with Olivier to make the cell phone call to the police.  Olivier described the situation in the restroom as extremely volatile, while Rash testified that she neither heard nor saw any evidence of a fight.  Olivier testified that she screamed repeatedly for someone to call the police.  Others testified that they did not hear this.

Olivier’s testimony was directly contradicted concerning the telephone call to the police.  Olivier testified that she asked a Double Six staff person, Leonard DeShurley, to call the police and that he responded that no police would be called:  “They told me no police would be called which were one of the bouncers.”
  Both DeShurley and Rash described the situation differently.  DeShurley testified that he asked Olivier if she wanted him to call the police and she said that she would do so.  Rash’s testimony confirmed DeShurley’s account of the conversation:

Q:  Did you hear a conversation between Ms. Olivier and Mr. DeShurley as it pertains to contacting the police?

A:  Yes.

Q:  What did you hear?

A:  She told Lenny that she was going down, walking down to Birdsong, which is just a little ways down from the bar, and she was going to call the cops.  So Lenny then asked her, so you’re going to call them, and she said yes, I’m going to walk down here and call –


There was evidence that Double Six employees would not have known about any altercation until the parties moved into the bar area.  There was no evidence that employees knew or should have known about an illegal or violent act.  Staff testified that they acted in accordance with the policy of separating the parties and removing them from the premises to protect the other patrons.  An employee also relied on Olivier’s statement that she was going to contact the police.  The police arrived within minutes of the call.  We determine that the regulation does not require staff to duplicate a call that has been made.  Double Six did not violate the regulation by failing to contact the police.

We also find that the Supervisor did not prove that Double Six failed to cooperate with the police.  Taking a few days to produce the requested tape and even an unpleasant telephone conversation with a police officer does not constitute a failure to cooperate.  Tullock testified:

Q:  So once Officer Whitman obtained this two days later, you guys still weren’t able to play it, were you?

A:  Correct.

Q:  Officer Whitman went back to Mr. Stephens and said you’ve given me a tape that we can’t get anything from, right?

A:  Correct.

Q:  And then it’s your understanding from that point Mr. Stephens paid a company to come out and assist him in pulling and extracting a meaningful copy of the surveillance to hand over to the Pacific Police Department?

A:  Correct.  My partner and the bureau Detective Cook informed me of that, yes.

Q:  You can’t sit here today and say that wasn’t cooperation, can you?

A:  No, that was cooperation.

Q:  It was just cooperation two days late, fair enough?

A:  Fair enough.


The Police Department had the DVD within several days and, when it would not play, Stephens took additional steps to provide a copy that would.  Double Six did not violate the regulation by failing to cooperate with the police.

December 27 Incident


In the December 27 incident, the Supervisor offered no evidence to prove that Double Six staff knew of the altercation.  Gierer testified:

Q:  What happened?

A:  My sister was arguing with another girl and I got involved, tried to like break them up a little bit.

Q:  When you say “argue,” was it just yelling at each other?  Did they start pushing and shoving?

A:  I think pulling hair.

Q:  Did it escalate from there?  Did it get any more serious than just pulling hair?

A:  Huh-uh, no.

Q:  How long did that go on?

A:  It was very fast.

Q:  Did you all break up the fight on your own and walk away or did somebody else have to intervene?

A:  I believe my sister’s boyfriend and my boyfriend just pulled us apart.

Q:  Did anybody at the bar become involved in it?

A:  Well, it really happened so fast that I don’t recall.  I know I had one person on each side as I left, but I don’t know exactly who they were.

Q:  You’re not sure who escorted you out of the bar?

A:  Uh-huh.

Q:  But you were escorted out of the bar?

A:  Un-huh.

Officer Perkins thought that Pontius telephoned the police, but there was no evidence that Double Six’s staff did not do so.  Double Six did not violate the regulation.
Summary

The Supervisor failed to prove that Double Six is subject to discipline under § 311.680.1
 or § 311.660(6).

SO ORDERED on January 22, 2010.
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JOHN J. KOPP
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