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DECISION


We find that Robert Blaine Divine II met the educational requirements to take the broker examination, and we grant his application to be licensed as a real estate broker.  In addition, we find that the circumstances would justify a waiver of those requirements.

Procedure


On January 3, 2003, Divine filed a complaint appealing the Missouri Real Estate Commission’s (MREC) decision denying his application for licensure as a real estate broker.  We held a hearing on May 14, 2003.  Assistant Attorney General Craig H. Jacobs represented the MREC.  Divine represented himself.  The matter was ready for our decision on November 13, 2003, when the last brief was due.

Findings of Fact

1. On July 7, 1975, Divine was originally licensed as a salesperson in the State of California.  On August 27, 1975, he was originally licensed as a broker in California.

2. Divine’s California license was expired from January 29, 2002, until August 27, 2002.

3. During September and October 2002, while living in California, Divine completed the Sales Training Course (sales course) through Coldwell Banker – Gundaker School of Real Estate without qualifying for a certificate.

4. Divine did not take the sales course for credit because he miscalculated the timing of his California license application renewal (see Finding 2) and thought he would qualify to have the prelicense education requirement waived for a one-time sitting of the salesperson examination.

5. On October  21, 2002, Divine passed the state and national portions of the Real Estate Salesperson Examination, with scores of 90% and 96% respectively.

6. On October 22, 2002, Divine enrolled in the Missouri Real Estate Brokers Course (brokers course) through the American School of Real Estate (School).  Divine was in California at this time and did not get prior approval from the MREC to take the brokers course.

7. On October 30, 2002, Divine completed the coursework for his brokers course and passed the School’s final test.

8. The School refused to give Divine a certificate showing that he passed the brokers course because the School president believed that Divine was only auditing the class and because Divine had not gotten prior approval from the MREC.

9. On November 9, 2002, Divine passed the state and national portions of the Real Estate Broker Examination, with scores of 94% and 96% respectively.

10. On November 12, 2002, Divine was given approval from the MREC to take the brokers course by correspondence.

11. After he received the approval, on November 13, 2002, Divine took and passed the School’s test for the brokers course again, but the School refused to issue his certificate because he had not gotten the MREC’s approval prior to starting the brokers course.

12. According to the School’s summary for Divine, Divine completed the brokers course on November 13, 2002.

13. On December 2, 2002, Divine filed an application with the MREC for a broker officer license.

14. With his application, Divine did not provide certification from a broker stating that Divine had been actively engaged in the real estate business as a licensed salesperson for at least one year immediately preceding the date of his application.

15. With his application, Divine did not provide a certificate that he had within six months prior to the date of application successfully completed the salesperson or broker education requirements.  Divine could not have provided this because the School would not provide the certificate to him.

16. With his application, Divine did not request a waiver of the educational requirements.  The MREC considered a waiver and decided not to grant it.

17. By letter dated December 6, 2002, the MREC denied his license, finding that his salesperson and broker examination results were not valid and that his application was incomplete.

18. By letter dated December 31, 2002, Divine asked the MREC to reconsider its decision.

19. By letter dated January 23, 2003, the MREC informed Divine that it had reconsidered his application and had affirmed the denial.

20. The State of California, where Divine is licensed, requires a salesperson course and examination and 180 hours at the college level.  To qualify as a broker in California, the person must take individual courses in appraisal, real estate law, real estate finance, real estate economics, and property management.  Every four years, the licensee must take 45 hours of continuing education.

21. Divine took and passed the salesperson class in California over 25 years ago and has taken 500 hours of real estate instruction since that time.

22. Since he was licensed in 1975, except for several years when his license was inactive, Divine practiced real estate even if it was not his primary occupation.

23. In 1983, Divine moved to Washington D.C. and worked at the Pentagon.  He remained licensed, but did not practice in the real estate field.

24. In 1984, Divine returned to San Diego and practiced as a real estate broker and real estate manager.  He was the managing broker of Total Timeshare Development for a period of time.  He worked with commercial development and was affiliated with Remax for approximately two years.  During this time, he was in the military reserves and was politically active.

25. In 1988, Divine started a residential real estate company called ERS, Eastgate Realty.

26. From approximately 1994 to 1996, Divine formed and operated a company called Capitol Ideas to run political campaigns for compensation.  He did very little real estate work during this period.

27. Divine also devoted about half of his time to his studies in theology, graduate school, and at the Drucker School of Executive Management.

28. From 1995 to 1996, Divine had a half-time appointment as a Methodist pastor.  He also pursued a political career.

29. From 1995 to 2002, Divine was very active in other pursuits, but completing real estate transactions was still his principal source of income.

30. Currently, Divine’s real estate work is 95% commercial business.

Conclusions of Law 


We have jurisdiction to hear Divine’s appeal.  Section 621.045.1.
  
The applicant has the burden to show that he or she is entitled to licensure.  Section 621.120.  Our role is not to “review” the MREC’s decision, but to make the decision.  Geriatric Nursing Facility v. Department of Soc. Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  In making the decision, we exercise whatever discretion the MREC had.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).

MREC’s Regulations


Divine argues that the MREC has adopted regulations that are outside of its statutory authority and that they are unreasonable, arbitrary, and capricious as applied in his case.  He argues that the MREC has no authority to regulate unlicensed persons.  We are not required to follow a regulation that is contrary to statute.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  However, in this case, we do not find a direct conflict, and we have no authority to ignore a regulation for any other reason.  Monroe County Nursing Home Dist. v. Department of Social Servs., 884 S.W.2d 291, 293 (Mo. App., E.D. 1994).  We have no authority to declare a regulation invalid.  State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc 1982).  The issue has been raised and may be argued before the appeals court if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).

Test Scores


The MREC admits that Divine scored 90% and 96% - passing grades - on the state and national portions of the Real Estate Salesperson Examination, and scored 94% and 96%  - passing grades - on the state and national portions of the Real Estate Broker Examination.

Non-resident License


Divine argues that he is entitled to licensure as a non-resident without fulfilling the educational requirements under § 339.090, RSMo Supp. 2002, which authorizes the Board to promulgate regulations to provide for licensure of non-residents.


The MREC’s Regulation 4 CSR 250-4.080 states:

(1) A nonresident person . . . seeking a license to engage in the real estate business in Missouri shall first apply for an appropriate license on a form provided by the [MREC] accompanied by the required fee.

(2) The [MREC] may issue a nonresident broker license to an individual who is licensed as a broker in the state of domicile, provided the [MREC] is furnished a certification from the licensing authority of the state of domicile that the license is in good standing.  The nonresident certification must be issued within three (3) months of application for a Missouri license. . . . 

*   *   *

(6) In addition to the specific requirements set forth in this rule, every applicant for a nonresident license must meet all requirements applicable to Missouri residents and domestic firms applying for the same type of license.  After licensure, a nonresident license shall be subject to and shall comply with all provisions of the license law and these rules.

*   *   *

(8) A nonresident licensee who has been actively licensed in another state for twelve (12) of the preceding eighteen (18) months prior to date of application for the examination will be required to take the complete examination.  The prelicense education requirement will be waived for a one (1)-time sitting 

of the examination but the continuing education requirement will remain in effect. . . .

(Emphasis added.)


Divine argues that he qualified for a one-time sitting with a waiver of the prelicense educational requirements.  The MREC argues that he did not qualify for a one-time sitting because he was not applying for a license as a non-resident, but was completing the requirements for Missouri licensure as a Missouri resident.  The MREC also argues that Divine did not qualify for a one-time sitting because his Employment History Certification shows that his broker license expired on January 29, 2002, and was renewed on August 27, 2002; therefore, he was not actively licensed in another state for 12 of the 18 months preceding the application.


It is not clear whether Divine was a Missouri resident at this time.  The MREC points to the St. Louis address Divine provided on his application and the statement in a letter from Divine, dated November 29, 2002, that was attached to the application:  “I have recently established my company and self as residents of Missouri.”
   However, Divine testified that during this period, he was flying from Missouri to California to make arrangements and take tests.  In an E-mail dated October 24, 2002, Divine specifically denies being a Missouri resident.
  We need not resolve this issue because we agree that Divine was not actively licensed in another state for the period required by the statute.  Therefore, we find that his educational requirements were not waived for the one-time sitting.

Requirements for Brokers License


Divine argues that he is entitled to licensure under § 339.040 because he has met the requirements for a broker’s license.  To do so:


4.  Each applicant for a broker license shall be required to have satisfactorily completed the salesperson license examination prescribed by the [MREC].  For the purposes of this section only, the [MREC] may permit a person who is not associated with a licensed broker to take the salesperson examination.


5.  Each application for a broker license shall include a certificate from the applicant’s broker or brokers that the applicant has been actively engaged in the real estate business as a licensed salesperson for at least one year immediately preceding the date of the application, or, in lieu thereof, shall include a certificate from a school accredited by the [MREC] under the provisions of section 339.045 that the applicant has, within six months prior to the date of application, successfully completed the prescribed broker curriculum or broker correspondence course offered by such school, except that the [MREC] may 

waive all or part of the educational requirements set forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the [MREC].

(Emphasis added.)

a.  Salesperson Examination


The MREC’s executive director, Janet Carder, testified that Divine was not entitled to a broker’s license because he was not qualified to take the salesperson examination.  She testified that in order to take the salesperson examination, Divine needed to have had the proper educational qualifications to do so.


However, § 339.040.4 does not require an applicant for a broker’s license to be licensed as a salesperson, nor does it contain specific qualifications to take the salesperson examination.
  The statute simply requires the broker applicant to have “satisfactorily completed the salesperson 

license examination . . . .”  There is no dispute that Divine took and passed the salesperson examination.  Finding 5.  There is no cause to deny Divine’s application under § 339.040.4.

b.  Qualifications to Take Test


There is no question that Divine took and passed the broker’s test.  The MREC argues that the scores are invalid because Divine lacked the educational prerequisites to take the test.  4 CSR 250-6.010 states:

(1) To meet the educational requirements prescribed in the license law, all persons who apply to take the examination for a salesperson or broker license shall present with their application a certificate from a school accredited by the [MREC] evidencing satisfactory completion of a course of study in real estate subjects as set out in 4 CSR 250-6.020.

*   *   *

(4) No person shall receive credit for satisfactory completion of the prescribed forty (48)-hour broker course without first having passed the salesperson license examination.

(Emphasis added.)


Regulation 4 CSR 250-6.050 allows an applicant to take correspondence courses as follows:

(1) Correspondence courses meeting the subject matter requirements and offered by schools accredited by the [MREC] may be taken by any person who, by reason of hardship, cannot attend a school for classroom instruction.  Hardship shall be deemed to exist in the case of any individual who does not live within a radius of fifty (50) miles of an accredited school currently offering the required course, or who cannot attend a school because of physical disability or by reason of other circumstances approved by the [MREC].

(2) Any person desiring to complete the required course of study by correspondence shall make a written request to the [MREC] setting forth an explanation and verification of the hardship.  The [MREC] may require a request for correspondence 

study to be supported by affidavits of doctors or other persons having knowledge of the applicant’s circumstances.

(Emphasis added.)

c.  Prior Approval


The MREC argues that Divine was required to but did not receive prior approval to take the brokers course by correspondence
 and that he thus took the course and passed the School’s test without authority to do so.  Divine argues that he did not need prior approval to take the course.  We cannot find the word “prior” in 4 CSR 250-6.050(2).  Carder testified as follows:

Q:  And part 2 of the above says:  Any person desiring to complete the required course of study by correspondence shall make a written request to the Commission setting forth an explanation as verification of that hardship.

A:  That’s correct.  That’s what I was referencing.

Q:  Okay.  Now, I don’t see the word -- I don’t see any timing in that, and I don’t see any indication in that that that must be done prior to the course.

A:  I would say -- doesn’t it say wishing to complete.  I would -- personally I would assume that that meant --

Q:  Any person desiring to complete?

A:  Right.  So before they took the course, before they completed the course they would have asked for permission.  That’s my personal opinion that that’s what that means.

The letter from Cindy Smith, the MREC’s education specialist, dated November 12, 2002, granting Divine’s request to take the course by correspondence, states:  “You must provide the school with a copy of this letter in order to enroll [in the class].”
  Ms. Carder was also questioned in cross-examination about this letter:

Q:  Now, in her memo on page 2 in indicates in the, what is, I guess, the second paragraph down:  You must provide the school with a copy of this letter in order to enroll.  And we just looked at the statute that gives you authority, and it says basically in providing this information with the license that a person must, any person desiring to complete the required course must have this permission, and she’s saying here that you must have that permission before you can enroll in that course.  Is there an authority other than 4 CSR 250-6.050 that she’s calling upon here that gives her the authority to create a requirement that this approval must be granted before one can even enroll in this class?

A:  I don’t recall.  I don’t think there’s any other regulation that would be referenced.


The interpretation and construction of a law by an agency charged with its administration is entitled to great weight.  Foremost-McKesson, Inc. v. Davis, 488 S.W.2d 193, 197 (Mo. banc 1972).  However, the MREC cites no law to support the requirement of prior approval before even enrolling in a pre-licensing class.  The language in the regulation is, as Divine argues, “desiring to complete the required course of study by correspondence . . . .” (emphasis added).   We do not believe that this language amounts to a requirement of prior approval.  Even if it did, the MREC gave Divine approval to complete his brokers course on November 12, 2002.  While Divine had already taken the classes and passed the School’s test once on October 30, 2002, he took the School’s test again on November 13, 2002,  passed it again, and in so doing finally completed the course the day after the MREC’s approval.  We find that the authority to complete 

the brokers course was given, and, by taking the School’s test again one day after the date of MREC’s approval, Divine completed the course.


Thus, Divine had the MREC’s approval to complete the brokers course, and he did so.

d.  Failure to Make Request Prior to Taking Course


Divine argues that he should not have been required to secure approval from the MREC to take the correspondence course because the regulation defines one thing that “shall”
 be considered a hardship – living in the state of California when the schools are in Missouri.  


The MREC argues that the fact that hardship was defined in subsection (1) did not relieve Divine of the obligation to make a written request as required in (2).  Divine’s argument is compelling – why should he be required to obtain permission from the MREC when the regulation lists his circumstance as an example of hardship?  Subsection (2) does require a written request and gives the MREC authority to request affidavits proving hardship.  When Divine requested approval, the MREC granted it on the same day without requesting such proof.


We find that subsection (2) requires a written request to take the correspondence course, but as stated earlier, there is no requirement that the request be made prior to enrolling in the course, but only from “any person desiring to complete” the course.  Divine made a written request to complete the brokers course, which the MREC granted without requesting any further information.

e.  School Certificate – Incomplete Application


The MREC argues that Divine’s application for a broker’s license should be denied because he did not provide the certificate from the School that he had successfully completed the 

brokers course with his application as required by § 339.040.5.  Regulation 4 CSR 250-3.010 states:

(2) All applications for license shall be made on forms approved by the [MREC] and completed and signed by the applicant.  The [MREC] may deny issuance of a license to any applicant submitting an incomplete application or an application containing 

any false or misleading information or to any applicant failing to submit the correct fees with an application.

(3) Every application for original license shall be accompanied by proof acceptable to the [MREC] that the applicant has met all applicable requirements of the license law and these rules, including but not limited to:


(A) Proof of successful completion of the prescribed prelicense course in an accredited school prior to the date of 

examination and within six (6) months prior to the date the application for license is postmarked by a postal service; and


(B) Proof of satisfactory completion of both portions of the required examination within six (6) months prior to the date the application for license is postmarked by a postal service.

(Emphasis added.)  Divine states that the School refused to give him a certificate because he had not received prior approval to take the course by correspondence.  He states that he was allowed to take both the sales and broker examinations without showing a certificate from a school.


We have determined that the regulation does not require prior approval in order to take the classes.  Divine received approval from the MREC before he completed the course as required by the statute; therefore, the School should have provided the certificate.  However, the School was acting based on the MREC’s interpretation of the law.  Carder testified that the School was following its policies based on the assumption that there must be prior approval to take the courses and that disciplinary action could have been taken against the School if it had acted otherwise:

Q:  So if -- if he has a memorandum from the same person who accredits his school saying that, essentially extending the rules beyond what the legislation has, and he either has to violate the law by not giving me a certificate for taking his class or he needs to risk the certification of his entire school by not supporting the ruling of the staff, it’s not very surprising that he’s going to let the applicant eat cake and then he’s going to go along with everything with the Real Estate Commission.  And, in fact, he consulted you on this.

COMMISSIONER DOUGHTY:  You need to ask questions.

MR. DIVINE:  Didn’t he?

COMMISSIONER DOUGHTY:  Do -- do you know whether or not this, this school individual was faced with that question?

THE WITNESS:  I do know that, that Mr. Linkemer called our office and said he’s upset, and I told him he wasn’t going to get a certificate and what do I do and Cindy consulted me, and I said, whatever the school’s policy is is what he needs to do.  We’re not going to direct him to give or deny a certificate.  He needs to base that on his policies and what’s happened at his school.

COMMISSIONER DOUGHTY:  If he had given a certificate to Mr. Divine without having received approval from you all for Mr. Divine to take this by correspondence, what -- what would have been your -- what is your policy for a school that does that?

THE WITNESS:  He would have gone before the Commission or that issue would have gone before the Commission for him violating giving, issuing a certificate without approval for someone to take the distance delivery course.

COMMISSIONER DOUGHTY:  And where in your rules or in your law does it say that he can’t issue a certificate without -- without -- to a -- to a student?

THE WITNESS:  For a correspondence course they have to have prior approval so the school is expected to see that prior approval before they enroll them.

COMMISSIONER DOUGHTY:  So is the school then expected to oversee the compliance of the applicants with the rules that apply for them, is that what you’re saying?

THE WITNESS:  For the distance delivery they do have an enrollment review.


While we discount Divine’s suggestion of any kind of conspiracy, we do note that the MREC was in essence preventing Divine from getting what the MREC required to complete his application.  Divine did not supply a completed application because he could not do so.  To the extent that this is an educational requirement, we waive it as noted below.  To the extent that it is not an educational requirement that can be waived, the regulation states that the MREC, and now the AHC, “may” deny issuance of a license for an incomplete application.  May means an option, not a mandate.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  We exercise our discretion in Divine’s favor.


We do not deny Divine’s application for failing to file the School certificate.

Waiver of Educational Requirements


Both § 339.040.5 and .6 authorize waiver of “all or part of the educational requirements . . . when an applicant presents proof of other educational background or experience[.]”  Even if his educational requirements were not met, we have authority to waive them.  If waived, Divine was authorized to take the examinations, his test scores are valid, and he did not have to supply the School’s certificate.


The MREC argues that Divine did not show that he was entitled to a waiver of the educational requirements.  Divine testified about his educational history and real estate experience.  The MREC argues that Divine was doing so many other things during the same time period that he could not have been concentrating on his real estate work.  However, considering Divine’s testimony about his 25 years in the practice of real estate, we find that even if he was not practicing real estate full time every year, he has sufficient education and experience to warrant a waiver of the education requirement.


In fact, what better proof of his educational background could Divine have than taking and passing the very brokers course that the law required?  The fact that the MREC believed that some steps may have been out of order does not mean that the education itself was unacceptable or invalid.  We fail to understand the MREC’s decision to deny a waiver, even if it determined that the process was flawed, when Divine proved that he completed the same courses and tests that the MREC requires.


We waive Divine’s educational requirements.

Summary


We find that Divine was not entitled to a waiver of educational requirements to take the examination as a non-resident because he was not actively licensed in another state for 12 of the 18 months preceding the date of the application for examination.


We find that Divine met the educational requirements to take the broker examination and that the circumstances would justify a waiver of those requirements.  To the extent that the incomplete application is not an educational requirement subject to waiver, we exercise our discretion and do not deny Divine’s application for that reason.  The MREC offers no other reasons for its denial.


We grant Divine’s application for a real estate broker’s license.


SO ORDERED on February 10, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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	�Resp. Ex. 4.


	�The MREC argues that 4 CSR 250-6.010 requires 60 hours of classroom instruction and a certificate from an accredited school evidencing such instruction before one can sit for the salesperson examination.  However, this requirement applies only to meeting “the educational requirements prescribed in the licensing law.”  These requirements are necessary for applying for a salesperson license under § 339.040.6.  To apply for a broker’s license, the only statutory educational requirement is that the applicant has completed the brokers course.


	�Divine also argues that an internet school is not the same as a school offering correspondence courses.  While Regulation 4 CSR 250-7.030 sets specific requirements for correspondence schools, the term is not defined.  “Correspondence school” is defined as:  “a school that teaches nonresident students by mailing them lessons and exercises which upon completion are returned to the school for grading.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 260 (10th ed. 1993).  Divine’s school used a different medium than the mail for the lessons and tests – the computer.  But the School provided Divine with lessons and tests that Divine returned for grading.  In addition, Divine’s argument is self defeating because if his internet school is not considered a correspondence school, there is no provision for it to be accredited by the MREC.  We find no distinction between the correspondence courses referenced in the regulation and the School’s courses.  We note that the School describes the course as “on-line by correspondence.”  (Resp. Ex. 7.)  We also note that the School mails support and reference material to its students.  Id.





	�Tr. at 46-47.


	�Resp. Ex. 6.





	�Tr. at 49-50.


	�Shall” signifies a mandate and means “must” in the present tense.  See State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).


	�Tr. at 89-91.
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