Before the

Administrative Hearing Commission

State of Missouri

SCOTT LOUIS DIERING, M.D.,
)



)



Petitioner,
)




)


vs.

)

No. 07-0290 HA



)

STATE BOARD OF REGISTRATION
)

FOR THE HEALING ARTS,
)




)



Respondent.
)

DECISION


We grant Scott Louis Diering’s application for licensure without probation because the State Board of Registration for the Healing Arts (“the Board”) failed to prove that his overdose of a controlled substance while at his home impaired his ability to perform the work of a physician.  There is no cause to deny his license or place it on probation.
Procedure


On March 1, 2007, Diering filed a complaint appealing the Board’s decision granting his application for a temporary license but placing him on probation.  On July 16, 2007, the Board filed an amended answer.  On July 31, 2007, we held a hearing on the complaint.  General Counsel Sreenu Dandamudi represented the Board.  Terry C. Allen, with the Allen Law Offices, LLC, represented Diering.  The matter became ready for our decision on October 22, 2007, the date the last brief was due.  On October 31, 2007, Diering filed a motion to file a reply brief out of time.  We granted the motion on November 1, 2007.
Findings of Fact

1. As of November 27, 2006, Diering was licensed to practice medicine – active or inactive status – in Maine, Delaware, Maryland, Nebraska, Michigan, and Tennessee.  His primary specialty is emergency medicine, with a secondary specialty in general practice medicine.
2. On February 2, 2007, the Board issued a temporary license to Diering to practice as a physician and surgeon in Missouri.  The temporary license was issued with terms of probation.
3. In 1992, Diering graduated from medical school at the Wake Forest University School of Medicine in North Carolina.
4. In June 1992, Diering entered a residency program for general surgery at the University of Tennessee.  He completed his general surgery residency in June of 1993.
5. In June 1993, Diering began a residency in neurological surgery at the University of Tennessee.  Diering left this neurological surgery program, prior to completion, on March 1, 1995, and entered a residency program in emergency medicine at the University of Michigan.  Diering completed his emergency medicine residency in June 1998.
6. After completing his emergency medicine residency, Diering worked at Regional West Medical Center in Scottsbluff, Nebraska.  He was a “board-certified” emergency room physician.
7. In May 2003, Diering began work at Washington County Hospital in Maryland.
8. In February 2005, Diering overdosed on cocaine at his home (“the 2005 incident”).  He was hospitalized, suffered aspiration pneumonitis,
 required a tracheostomy,
 and almost died.
9. When Diering was released from the hospital, he underwent rehabilitation to learn to walk again.  Then he signed up for Crossroads, an outpatient drug and alcohol treatment program.
10. After the 2005 incident, Diering allowed his hospital privileges to lapse because he was not working.  His license was not disciplined in Maryland or anywhere else.
11. A letter dated May 26, 2005, from Robert L. Brooks, M.D., Vice President of Medical Affairs for Washington County Hospital, to Diering states:

I have received today, information from Washington County Emergency Medicine Physicians, LLC that you are no longer contractually associated with them.  Under these circumstances, you are required to voluntarily resign from the medical staff since we have an exclusive contract with WCEMP.  Please respond at your earliest convenience with a letter of voluntary resignation.  If I have not heard from you by June 15, 2005, then I will construe, in any event, that you wish a voluntary resignation.
12. A letter dated July 29, 2005, from Brooks to the Maryland Board of Physicians states:

This note is to notify you that Dr. Scott L. Diering asked and was granted a leave of absence from our medical staff in May 2005.  In June 2005, he voluntarily resigned.

13. In December 2005, Diering returned to the practice of medicine and was employed at Walter Reed Medical Center in Washington, DC, for over a year.  He left to take a residency position in neurosurgery at the University of Missouri in order to add neurosurgery as a second board certification.
14. On October 27, 2006, the Board received Diering’s application for permanent licensure (“the first application”) in Missouri.
15. In his first application, Diering states that his proposed practice address will be the Neurosurgery Department at the University of Missouri – Columbia, for a neurosurgery residency program.
16. In his first application, Diering answered “yes” to the following questions:

18.  Have you had any disciplinary or corrective action taken against you, or had your right to practice restricted, by any professional medical or osteopathic association or society, or by any licensed hospital or medical staff of a hospital?

21. Have you been diagnosed or treated for any mental or physical illness or condition that has hindered your ability to practice medicine?

28.  Have you been chemically dependent or treated for chemical dependency in the past five years?

17. On January 11, 2007, Diering joined the Missouri Physicians Health Program (“the MPHP”).  The MPHP is a private chemical dependency treatment program for physicians.  As part of the MPHP, Diering attends monthly monitoring meetings in Columbia and submits to blood screens.
18. On January 12, 2007, Diering appeared before the Board’s Licensure Committee to discuss his first application.
19. By letter to the Board dated January 17, 2007, Christopher Welsh, M.D., Chairman of the Professional Assistance Committee and Diering’s treating psychiatrist for two years, states:  “[Diering] has been compliant with all treatment recommendations made by myself and the Physician Health Program here in the state of Maryland.  He has been working as an emergency physician for the past year with no negative incidents.  I feel he is currently fit for duty.”

20. By letter dated January 18, 2007, the Board informed Diering of its decision:

It was the decision of the Board to request you to obtain and submit to the board a “Fit to Practice Letter” from a Board-approved physician.  Mr. Bondurant can assist you in locating a physician to conduct the evaluation.  Upon receipt of a letter stating that you are able to practice, the Board will then request you to withdraw your application for a permanent license and ask you to complete an application for a temporary license. . . .  Your temporary license will be issued under standard terms of probation to include one year of co-signatures on controlled substance prescriptions by attending physicians.
21. Diering saw and was evaluated by Thomas J. Breidenstein, D.O. as his Board​- approved physician. 
22. In a letter to MPHP dated January 23, 2007, Dr. Breidenstein states that “[t]here are no current medical issues that would interfere with Dr. Diering’s practice of medicine.”
 
23. Diering then submitted his application for a temporary license (“the second application”), and a temporary license was issued with terms of probation.  The relevant terms of probation are:
12.  During the disciplinary period, the Respondent shall continue to participate in MPHP at the Respondent’s own cost.  The Respondent shall follow all recommendations for treatment or aftercare made by MPHP and shall comply with each and every requirement to remain in the program.

13.  If the Respondent is licensed in other jurisdictions, then he shall notify, in writing, the medical licensing authorities of those jurisdictions, within fifteen (15) days of the effective date of this ORDER of the Respondent’s disciplinary status in Missouri.  The Respondent shall forward a copy of this written notice to the Board contemporaneously with sending it to the relevant licensing authority.

14.  During the disciplinary period, the Respondent shall abstain completely from the personal use or possession of controlled substances and dangerous drugs as defined by state and federal law 
or any drugs requiring a prescription unless the use of that drug has been prescribed by a person licensed to prescribe such drug and with whom the Respondent has a bona fide physician/patient relationship.  The Respondent shall forward to the Board written documentation of any such prescription within ten (10) days of the date of issuance of the prescription as well as a letter from the Respondent to the person licensed to prescribe the drug which notifies said person of Respondent’s addiction history and Missouri licensure status as a physician and surgeon.

15.  During the disciplinary period, the Respondent shall abstain completely from the use or consumption of alcohol.  The presence of any alcohol whatsoever in a biological fluid sample shall constitute a violation of Respondent’s discipline.

16.  During the disciplinary period, the Respondent shall, at the Respondent’s own cost, submit to biological fluid testing as required by the Board.  The Respondent shall, upon demand and without delay, allow the Board’s designated representative to obtain witnessed biological fluid samples and shall cooperate fully and completely with the Board’s designated representative in providing such samples.  The presence of any drug or a prescription drug not supported by a valid prescription or by a prescription documentation of which has not been forwarded to the Board as provided in this ORDER shall constitute a violation of the Respondent’s discipline.
24. The MPHP’s drug screens are as valid and extensive as that ordered by the Board, and there would be some duplication in requiring the screens from both the MPHP and the Board.  The MPHP drug screens include urine testing, hair follicle analysis, and breathalyzer testing.
25. All of Diering’s drug screens with the MPHP have been negative.

Conclusions of Law 


We have jurisdiction to hear Diering’s complaint because he seeks our review of the decision to issue a probationary license.
  The Board has the burden to prove the basis for 
imposing probation.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the issues.

Cause for Probation

The Board argues that Diering is subject to probation pursuant to § 334.l00.1, which states:


1. . .  As an alternative to a refusal to issue or renew any certificate, registration or authority, the board may, at its discretion, issue a license which is subject to probation . . . to an applicant for licensure for any one or any combination of causes stated in subsection 2 of this section. . . .

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by this chapter[.]
The Board’s amended answer, filed on July 16, 2007, alleges the following as cause for denial:

4.  On February 8, 2005, the Petitioner overdosed on cocaine.  Overdosing on cocaine constitutes a cause for the Respondent to deny licensure pursuant to §§ 334.100.1 and 334.100.2(1), RSMo.

5.  During the period of 1998-2003, the Petitioner was an employee of Regional West Medical Center in Scottsbluff, Nebraska.  While an employee of Regional West Medical Center, the Petitioner was suspended from employment for one (1) day, for inappropriate behavior while under investigation.  This disciplinary 
action, taken while under investigation, constitutes “limiting the practice of medicine while subject to an investigation or while actually under investigation by any … medical facility …” and is a cause for the Respondent to deny licensure pursuant to §§ 334.100.1 and 334.100.2(8), RSMo.

6.  On or about August 23, 2005, in the District Court of Maryland for Frederick County, the Petitioner entered a plea of guilty to the charge of possession of a controlled substance for which he was sentenced to eighteen (18) months probation and imposed a criminal fine of $1,000.  Entering a plea of guilty to the possession of a controlled substance constitutes an “offense reasonably related to the qualification, functions or duties of [a physician]” and is cause for the Respondent to deny licensure pursuant to §§ 334.100.1 and 334.100.2(2), RSMo.


At the hearing, the Board withdrew its allegations as set forth in paragraphs 5 and 6 of the amended answer.
  Therefore, there is cause to deny Diering’s license only as set forth in paragraph 4 – if we find that his cocaine overdose constituted use of a controlled substance to an extent that such use impaired his ability to perform the work of a physician.


A showing of impairment is necessary under this statute because it does not restrict discipline to just unlawful use of controlled substances.  The reference to controlled substances includes all substances defined in Chapter 195, which have the potential for legal use.  The legislature could have specified that discipline was authorized only for use of illegal substances by referencing § 195.202, but it did not do so.  The language encompasses legal behavior and therefore, as with the legal conduct of alcohol consumption, there must be impairment to “a person’s ability to perform the work” of a doctor to support discipline.  A reading of the statute that does not require a showing of impairment – that authorizes discipline for use of any controlled substance – would authorize discipline for use of legally prescribed and properly administered medication.

In addition, the impairment cannot be that Diering became unconscious and was unable to work.  This reading would authorize discipline after surgeries or for many disabilities and even sleep.  We find that Diering’s overdose alone is insufficient to show impaired ability to perform.  Diering was at his home when he overdosed.  He was immediately hospitalized, almost died, and did not practice medicine for some time afterwards.  There is no evidence that the overdose affected any patient or was connected in any way with his practice of medicine.  Diering testified that the 2005 incident did not involve any patients, that he has never been sanctioned or disciplined and was not forced to relinquish his hospital privileges.


There is other evidence in this case that might have made a stronger case for denial under § 334.100.2(1).  Diering admitted that he was abusing alcohol and opiates in 2001 and that he entered Harmony, a 28-day in-patient clinic, for the treatment of substance abuse.
  He stipulated, through his attorney, that in 2004-2005, he stole waste liquid cocaine from the hospital emergency room for his own personal use.


We cannot consider these factors, however, because we cannot find cause for discipline or denial for uncharged conduct.
  The Board failed to prove that Diering’s overdose of a controlled substance while at his home constituted use of a controlled substance to an extent that such use impaired his ability to perform the work of a physician.  There is no cause under 
§ 334.100.2(1) to deny his license or place it on probation.
Summary


We grant Diering’s application for licensure without probation.

SO ORDERED on December 20, 2007.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�His “lungs quit working.”  Tr. at 19.  Aspiration pneumonia is defined as “bronchopneumonia resulting from the inhalation of foreign material, usually food particles or vomit, into the bronchi; p. developing secondary to the presence in airways of fluid, blood, saliva, or gastric contents.”  PDR MEDICAL DICTIONARY 1392 (1st ed. 1995).


	�A synonym of tracheotomy, which is defined as the “operation of opening into the trachea, usually intended to be temporary.”  Id. at 1830.
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	�Section 620.149.2.  Statutory references are to RSMo 2000. 
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	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  
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	�Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  
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