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DECISION

Dierberg Operating Foundation (“DOF”) has established its entitlement to a charitable exemption and a civic exemption from sales/use tax.  
Procedure

On May 4, 2007, DOF filed a complaint challenging the Director of Revenue’s (“the Director”) denial of its application for a charitable exemption from sales/use tax.  On December 3, 2007, DOF filed a motion for summary determination.  The Director filed a response on January 7, 2008.
  DOF filed a reply on January 10, 2008.  

Our Regulation 1 CSR 15-3.440(3)(B)3.A provides:

The commission may grant a motion for summary determination if any party establishes facts that entitle any party to a favorable 
decision on all or any part of the complaint, and no party raises a genuine issue as to such facts.
Findings of Fact

Formation, Purposes, and Governance
1.
DOF is a Missouri nonprofit corporation formed under Chapter 355
 on December 21, 2005. 
2.
DOF’s Articles of Incorporation state several purposes.  Many of those purposes are required to qualify as a charitable organization under Internal Revenue Code (“IRC”) § 501(c)(3)2
 and as an operating foundation under IRC § 4942(j)(3).  The purpose provision (Article VIII) of the Articles of Incorporation describes the mission of DOF as follows:

B.  The mission of the Corporation is to cultivate a conservation and preservation ethic through the establishment and operation of a sustainable agricultural community and artisan education site.  Initially, the plans of the Corporation include the following:

1.  The acquisition, creation, and operation of an organic and historical farm, using the authentic tools and growing techniques of the past, which were crucial to the economic and social development of the central United States.

2.  The restoration and preservation of historic farm structures and other buildings and structures of historical significance.

3.  The promotion, development, and encouragement of artisan farmers and crafters to educate the public and preserve 
historical artisan methods.  Artisans such as violin makers, musicians, cabinet makers, wine growers, brewers, cheese makers and other culinary artists will demonstrate their unique skills.

4.  Restoration of Missouri River habitats to protect the river’s existing uses, creation of a bird sanctuary, and the establishment of a marina to increase the public’s appreciation, stewardship, and enjoyment of the Missouri River.

5.  Research and study of plant nutrition science and bio-dynamic farming methods.

6.  Providing guided tours and instructional material to the public regarding the history and preservation of artisan trades and farming methods and their effect on the economy and culture.[
]
3.
DOF’s Articles of Incorporation also provide, among other things, that:

(a)  To the extent consistent with the requirements of IRC §501(c)(3) (regarding charitable organizations), IRC § 4942(j) (regarding operating foundations), and IRC section 4942(g) (regarding qualifying distributions), DOF is permitted to make distributions to charitable organizations for charitable purposes.  As used in the Articles, the term “charitable purposes” includes “only religious, charitable, scientific, literary, or educational purposes, or the prevention of cruelty to children, within the meaning of those terms as used in Section 501(c) (3) of the Code, but only such purposes which constitute public charitable purposes under the Missouri Nonprofit Corporation Act as now existing or hereafter amended.”

(b)  DOF is not authorized to devote a substantial part of its activities to the carrying on of propaganda, or otherwise attempting to influence legislation except as may be permitted by IRC § 501(h), and is not authorized to participate in, or intervene in (including the publishing or distribution of statements), any political campaign on behalf of or in opposition to any candidate for public office.

 (c)  DOF is not authorized to carry on any activities not permitted to be carried on by:  (a) a corporation exempt from the federal income tax under IRC § 501(c)(3) , and (b) by a corporation, contributions to which are deductible under IRC § 170(c)(2), and (c) by a corporation organized under the Missouri Nonprofit Corporation Act as now existing or hereafter amended.

(d)  DOF is not authorized to allow any part of its net earnings to inure or be payable to or for the benefit of any private individual as defined by IRC § l.501(a)-l(c), provided that the Board of Directors is entitled to reimbursement for reasonable and necessary expenses incurred in the performance of their duties as such.

(e)  DOF is not authorized to receive or accept any gift, bequest, devise, or other transfer of any property if it is conditioned or limited in a manner:  (a) as to require a disposition of the income or its principal to any person or organization other than a charitable organization or for other than charitable purposes, or (b) as shall in the opinion of the Board of Directors, jeopardize the federal income tax exemption of the Corporation pursuant to IRC § 501(c)(3); provided, further, no assets received in any manner from any corporation shall be used in any place other than within the United States or any of its possessions, as set out in § 170(c)(2).


(f)  DOF’s Board of Directors is not authorized to exercise any power conferred upon it under the provisions hereof in a manner that jeopardizes the federal income tax-exempt status of DOF under IRC § 501(c)(3); and (ii) for as long as DOF is classified as a private foundation within the meaning of IRC § 509, the Board of Directors is required to:  

(a) distribute, set aside, or otherwise use the assets of DOF for each taxable year at such time and in such manner as to avoid liability for the tax on undistributed net income imposed by IRC 
§ 4942; (b) not engage in any act of self dealing as defined in IRC § 4941(d); (c) not retain any excess business holdings as defined in IRC § 4943(c); (d) not make any taxable expenditures as 
defined in IRC § 4945(d); and (e) not make any investments in such manner as to incur tax liability under IRC § 4944.
4.
DOF has a three-person Board of Directors.  Its current directors are James F. Dierberg, Mary W. Dierberg, and Ellen Dierberg Schepman.  The current officers of DOF are James F. Dierberg (President), Mary W. Dierberg (Vice President), and Ellen Dierberg Schepman (Secretary).  

5.
DOF has no shareholders or equity owners.
6.
Since its formation in 2005, the revenues, expenses, and expenditures of DOF have been as follows:


Year
DOF Revenues
DOF Expenses
DOF Capital Expenditures

2005
1,500,000
0
1,493,848


2006
5,961,523
32,608
505,937

The 2005 capital expenditures listed above are the acquisition of property formerly owned by the Kallmeyer family ($1,446,821) and the acquisition of the lot at 87 E. 3rd Street, Hermann, Missouri ($47,027).  The 2006 capital expenditures listed above were:  (a) improvements to the Kallmeyer property ($214,957), (b) the acquisition of Lot 20, E. 5th Street, Hermann, Missouri ($87), (c) the acquisition of the Derby Station property ($777), (d) the acquisition of 520 E. 1st Street, Hermann, Missouri ($69,643), (e) the acquisition of the lots on E. 8th Street and E. 9th Street, Hermann, Missouri ($184,348), and (f) the acquisition of various items of equipment, furniture, and fixtures ($38,825).
7.
Since its formation in 2005, the compensation of the most highly paid employee of DOF was zero for 2005 and 2006.

8.
Since its formation in 2005, DOF has never compensated the members of its board of directors for their service.

Living History Farms:  In General

9.
Living history farms are organizations that strive to preserve the history, technology, culture, and lifestyles of American farms, and to provide an opportunity to learn about those matters in several ways.  An organization dedicated to such preservation activities, the Association for Living History, Farm and Agricultural Museums, pledged at the time of its organization to:  (a) encourage research, publication, and training in historic agricultural practices, (b) facilitate the exchange of agricultural information and items, (c) develop a genetic pool of endangered agricultural plants and animals, (d) sponsor scholarly symposia and publications dealing with agricultural history, (e) accredit living historical farms and agricultural museums, (f) foster in present and future generations an appreciation and understanding of the ideas and ideals that have contributed to the greatness of American agriculture.  These undertakings illustrate the missions of living history farms.
Contemplated Activities of DOF
10.
DOF has purchased approximately 138 acres of land in Hermann, Missouri, a rural community about 80 miles west of St. Louis.  This land has a rich history as a rural farm, growing grapes before prohibition, and then as a dairy farm.  Certain aspects of this history, and the history of Hermann, Missouri, are described in DOF’s draft promotional brochure.  The purchased land will be used to create a living history and demonstration farm (the “Farm”) open to the public for education and enjoyment, as further described below.
11.
The Farm will provide unique educational opportunities that explore the history and culture of rural Missouri.  The Farm will utilize experiential, place-based education techniques to demonstrate the richness of the region’s agricultural and social traditions.  These hands-on activities will bring rural farm history to life for future generations.
12.
A major goal of DOF is the promotion and encouragement of artisan farmers and crafters to educate the public and preserve historical artisan methods.  Thus, demonstrations and workshops by artisans, such as violin makers, cabinet makers, pewter makers, glass blowers, cheese makers, and other culinary artists will be held on the Farm.  In addition, selected crops will be grown on portions of the Farm, and much of the Farm’s acreage will be used to provide grazing for cows, sheep, and goats, which will produce the products used to create artisan cheeses.  Trained dogs will herd the sheep, goats and cows.  Draft horses and other animals historically raised on Hermann farms will also be included on the Farm.  The combination of grazing lands and crop production will be managed to create and demonstrate a sustainable agricultural system as an example of protecting the earth’s resources and operating in harmony with nature.

13.
The living history farm and related educational workshops and demonstrations will be open to the public.  Many of the activities will be free, and others will be available for an admission fee that will be nominal in relation to its operation costs.  Any income generated by admission fees will be used to maintain or enhance the living history farm and its programs and activities.  Also, DOF plans to sell the items produced on the Farm or by its artisans, as well as items of a kind typically sold in museum gift shops, for an amount nominally higher than the direct cost thereof.

14.
In addition to the above activities, DOF plans to perform or provide financial support for:  (a) the research, recording, and publishing of the area’s history, including and surrounding the Farm, the history of the previous owners and operators of the property, and their unique contributions to its economy and culture, (b) the historical study and dissemination of information about rural farms and artisans (including reenactments of historical events), 
(c) acquiring, preserving and opening to the public other historic properties in the Hermann 
community, and (d) making available DOF’s property to others for research and study related to the mission of DOF.
15.
The results of research projects will be reviewed by DOF and will be made available to the public on a non-discriminatory basis and may be disseminated through various means, including publication of articles and papers, and the holding of exhibits, seminars, and discussions.  All such publications will be freely available for inspection and study at the Farm, and any charges imposed will be no greater than DOF’s actual costs.
16.
Future activities of DOF also include the restoration of Missouri River habitats near Hermann to protect the river’s existing uses and the creation of a bird sanctuary (with eagles and demonstration hunting falcons) to increase the public’s appreciation, stewardship, and enjoyment of the Missouri River as a natural fresh water resource.  The Foundation’s activities, such as developing the land, restoring farm structures, maintaining the animals, etc., will be paid for by DOF or will be performed by volunteers or interns, as available.
17.
It is anticipated that in appropriate situations DOF may provide funds to other local non-profit organizations with similar and overlapping missions.  For example, funds might be provided to East Central College and Lindenwood University for them to develop artisan education programs and events to complement the activities on the Farm.  Another example would be providing funds to the Missouri Department of Natural Resources to partner with DOF on certain Missouri River restoration efforts.  The provision of such funds will be structured as payments for services in some cases, grants with respect to which DOF maintains significant involvement in some cases, and outright grants in other cases.  All such provision of funds by DOF shall be consistent with the requirements of Article VIII of its Articles of Incorporation, which requires DOF to operate in such a fashion as to constitute an operating foundation within the meaning of IRC § 4942(j)(3).
18.
The final name for the Farm has not yet been selected.  The working name for the project is Hermann Living History Farm and Artisan Site.  There is no Web site at this time.  It is anticipated that the majority of DOF’s funding will come from James Dierberg, various members of James Dierberg’s family, and First Bank, which is owned by members of James Dierberg’s family.  This support likely will be acknowledged in DOF’s materials and by First Bank, the Dierberg Family, and various entities they control.

19.
DOF has adopted a compensation policy that requires Board approval and full documentation of votes and procedures followed in approving compensation arrangements.  No compensation for board members or officers is being paid or contemplated at this time.
20.
The first property acquisition by DOF was made in December of 2005, and it consisted of 138 acres of farmland located just east of the entrance to Hermann at the curve of a large bluff on Hwy. 100.  In 2006 and 2007, additional property acquisitions were made to create a connecting corridor between the Farm and the existing Hermann Historic District.  These parcels, which are adjacent and contiguous to the Farm and to each other, were intended to establish a new historic farm district that will flow directly into the current Hermann Historic District.  Pursuant to an application for a boundary increase to the Hermann Historic District filed in early 2006 with the National Park Service of the United States Department of the Interior, the Hermann Historic District (Boundary Increase I) was listed on the National Register of Historic Places on November 29, 2006.  A certificate to that effect, and a recognition of the outstanding historic significance of the property, was issued by the State of Missouri, Department of Natural Resources, State Historic Preservation Office bearing that same date.
21.
The Farm and certain of the acquired properties are located in Gasconade County, currently just outside of the Hermann city limits.  It is anticipated that the City of Hermann will annex this area in the near future.  Other parcels are within the City of Hermann, but are not 
included in the boundary of the current Hermann Historic District.  DOF and others have proposed that the Farm area when annexed, and the other properties not included in the current Hermann Historic District, be included in the newly proposed “Hermann Farm District.”
22.
DOF plans to use the Farm and the additional parcels to fulfill its mission to develop and operate a living history farm in order to demonstrate and preserve the rich agricultural heritage of the area.  The contiguous parcels acquired between the Farm and the current Hermann Historic District will be used to provide additional areas for stables, historic orchards, vineyards, hop gardens, artisan demonstrations, music, and cultural festivals, as well as provide space for a planned transportation museum and other public displays celebrating the accomplishments of the early German settlers.
23.
Planning for the historic farm district has been in process for over five years, starting with visits and study of many similar living history farms across the United States, Europe, and Asia.  While there are often significant similarities between many of the different venues, the farms are developed to be unique to their particular location, accurately depicting the development of agriculture in and around the specific site, rather than just representing a generic farming operation anywhere in the United States.
24.
To create an accurate portrayal of early German farming in the mid-1860s, much research has been conducted to assure that the plants, animals, and farming techniques are correctly represented.  Research, discussions, and collaborations are ongoing with many groups and individuals to preserve and/or create authentic sites.  Organizations and groups that are involved in this effort include the University of Missouri-Columbia School of Agriculture, historians from Historic Hermann, Inc., representatives from the Missouri Farmers Union, the Missouri Department of Natural Resources, the World Bird Sanctuary, East Central College, and the Missouri Botanical Garden.

25.
The planning and creation of the Farm and related sites is an integrated process that requires significant up-front time and financial resources.  The planning and preparation for the use of these parcels is as much a part of the mission of DOF as the actual operation of the Farm.  This is true not only because the research and planning is a necessary step in the creation of an authentic period farm, but also because one of the important missions of DOF is the research, recordation, and distribution of historical information on the area in and around Hermann, Missouri.
Exemption From Federal Income Tax
26.
On February 26, 2006, DOF filed an Application for Recognition of Exemption Under § 501(c)(3) of the Internal Revenue Code (Form 1023) with the United States Internal Revenue Service (“IRS”).

27.
On November 21, 2006, the IRS issued a determination letter to DOF, determining that:  (a) DOF was exempt from federal income tax under IRC § 501(c)(3), effective as of DOF’s date of incorporation, (b) DOF was eligible to receive tax deductible bequests, devises, transfers, or gifts under IRC §§ 2055, 2106, or 2522, and (c) DOF would be treated as a private operating foundation under IRC § 4942(j)(3) for its first year and would continue to be treated as such thereafter as long as DOF continued to meet the requirements of IRC § 4942(j)(3).
Exemption From Missouri Sales and Use Tax
28.
On December 15, 2006, DOF filed a Missouri sales/use tax exemption application with the Director.
29.
On March 27, 2007, the Director issued a “final determination” denying DOF’s application for exemption from Missouri sales/use tax.
30.
On May 3, 2007, DOF filed a complaint with this Commission contesting the Director’s denial of its application for exemption from Missouri sales/use tax.
31.
The Director issued a certificate effective September 25, 2007, titled “Limited Exemption from Missouri Sales and Use Tax on Purchases and Sales (Civic).”  The certificate  states:  “your application for sales/use tax exempt status has been approved pursuant to Section 144.030.2(20), RSMo.”  The certificate also states that purchases by the organization and sales by the organization “are not subject to sales or use tax if conducted within your organization’s exempt civic or charitable functions and activities.”
32.
By letter dated October 4, 2007, DOF acknowledged receipt of the sales and use tax exemption certificate referenced above and observed that DOF requested a charitable exemption under § 144.030.2(19),
 but that the Director had granted a civic exemption under § 144.030.2(20).  DOF therefore requested that the certificate be reissued as a charitable exemption under 
§ 144.030.2(19).
33.
By letter dated October 26, 2007, the Director declined to reissue the exemption certificate under § 144.030.2(19).  The Director explained that “although the differences between civic and charitable organizations may, at times, be very slight, it was our determination to grant you the civic exemption, at this time.”  
Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  DOF has the burden of proof.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  We may do whatever the law permits the Director to do.
  

I.  Scope of Review

Section 144.030.2, RSMo Supp. 2007, allows exemptions for:  

(19) [a]ll sales made by or to religious and charitable organizations and institutions in their religious, charitable or educational functions and activities . . . .

(20) . . . all sales made by or to not-for-profit civic . . . organizations . . . in their civic or charitable functions and activities[.]

(Emphasis added).  DOF applied for an exemption as a charitable organization, and after it appealed the Director’s denial to this Commission, the Director granted DOF a “limited” exemption as a civic organization.  We review the case de novo and are not bound by the Director’s decision.
  Section 144.030.2(19) allows an exemption in the organization’s “charitable or educational functions and activities.”  Section 144.030.2(20) allows an exemption in the organization’s “civic or charitable functions and activities.”  We must presume that each word in the statute has meaning and that the legislature intended something different by using different wording in each paragraph.
  Section 144.030.2(19) applies an exemption to the organization’s “educational” functions, whereas § 144.030.2(20) does not.  Therefore, even though the Director allowed a “limited” exemption as a civic organization, we must presume that allowing an exemption as a charitable organization would make a difference to DOF.  This is especially important because DOF claims that much of its function is educational.  
II.  Rules of Statutory Construction

Exemptions are to be strictly construed against the party claiming the exemption.
  Claims for exemption are not favored in the law, which recognizes that taxation is the rule and 
exemption is the exception.
  However, strict construction must not nullify the legislative purposes in making the exemption available.
  The Supreme Court explained the rationale for tax exemptions as follows:

Exemptions from the class to be taxed must be founded upon some rational basis.  The use of exemption provisos in such legislation to limit the boundaries of the class established must rest upon some sound reason of public policy.  To warrant the taxing of one object or person and the exemption of another object or person within the same natural class, the exemption must be founded upon a reason public in nature which in a reasonable degree, at least, would justify restricting the natural class.  Exemptions from taxation are a renunciation of sovereignty, must be strictly construed and generally are sustained only upon the grounds of public policy.  They should serve a public, as distinguished from a private, interest.  Such is the basis of equal and uniform taxation.[
]

Each claim for exemption depends on the particular facts of each case.
  

III.  Charitable Organization

DOF argues that the fact that the IRS has granted it a charitable exemption “supports an inference” that it should be exempt for purposes of the state sales/use tax.  26 U.S.C. § 501(c)(3) exempts from the federal income tax “[c]orporations . . . organized and operated exclusively for religious, charitable, scientific, testing for public safety, literary, or educational purposes.”  We have previously stated that an organization’s federal tax exemption does not conclusively establish that it is entitled to a state tax exemption.
  However, in Cardinal Ridge Manor Tenant Ass’n v. Director of Revenue,
 we noted that the organization “would not have received that determination unless the IRS believed that it is performing charitable functions and 
activities.”  Thus, we find that the evidence as to DOF’s federal income tax exempt status is compelling, but we also examine the Missouri law to determine DOF’s entitlement to the state sales/use tax exemption.  

We also note that DOF is a nonprofit corporation under Chapter 355, RSMo.  Nonprofit corporations may be organized in Missouri for any of the following or similar purposes:  

charitable; benevolent; eleemosynary; educational; civic; patriotic; political; religious; cultural; social welfare; health; cemetery; social; literary; athletic; scientific; research; agricultural; horticultural; soil, crop, livestock and poultry improvement; professional, commercial, industrial, or trade association; wildlife conservation; homeowner and community improvement association; recreational club or association[.
 ]
Section 355.025 further provides:

No group, association or organization created for or engaged in business or activity for profit, or on the cooperative plan, provision for the incorporation of which is made by any of the incorporation laws of this state, shall be organized or operate as a corporation under this chapter.  

In an early Missouri case, the Missouri Supreme Court defined a charitable gift as:  

[a]ny gift not inconsistent with existing laws, which is promotive of science, or tends to the education, enlightenment, benefit, or amelioration of the condition of mankind, or the diffusion of useful knowledge, or is for the public convenience[.
]
In that case, the court had no doubt that the Missouri Historical Society and the Academy of Science of St. Louis were charitable institutions.  The Missouri Supreme Court has also defined “charity” as follows:

Probably the most comprehensive and carefully drawn definition of a charity that has ever been formulated is that it is a gift, to be applied consistently with existing laws, for the benefit of an indefinite number of persons, either by bringing their hearts under the influence of education or religion, by relieving their bodies 
from disease, suffering, or constraint, by assisting them to establish themselves for life, or by erecting or maintaining public buildings or works or otherwise lessening the burdens of government. * * *  A charity may restrict its admissions to a class of humanity, and still be public; it may be for the blind, the mute, those suffering under special diseases, for the aged, for infants, for women, for men, for different callings or trades by which humanity earns its bread, and as long as the classification is determined by some distinction which involuntarily affects or may affect any of the whole people, although only a small number may be directly benefited, it is  public.[
]

Two reported cases in Missouri have construed the sales/use tax charitable exemption.  In St. John’s Medical Center v. Spradling,
 the court held that not-for-profit hospitals were not required to pay sales tax on their receipts from sales of food in their food service facilities and from sales of items in their gift shops.
  The food services included service of food to patients and in cafeterias, coffee shops, or dining rooms accessible to personnel and visitors at the hospitals.  The gift shops were operated through volunteer auxiliary organizations.  The court relied on Community Memorial Hosp. v. City of Moberly,
 where the hospital involved had a large income from paying patients, but the court had held that the hospital was entitled to a property tax exemption because its purpose was “not to make profits but to devote any income in its operation to the charitable purpose of operating a hospital for the benefit of all who come to its doors whether as pay or indigent patients.”
  The court stated that the same was true of 
St. John’s.
  The court also quoted another case:
  “The primary purpose of Goodwill is to aid the handicapped, and profit, if any, is incidental.”  The court stated:  

In this case, it likewise appears that the primary purpose of these hospitals in operating cafeterias and gift shops is not to make profits but to use any income from these operations for operating the hospitals for the benefit of its patients whether pay or indigent.[
]    

The court held that sales in the cafeterias and gift shops were exempt from sales tax, in spite of the fact that “[t]here is no intention to serve the general public in these cafeterias or gift shops.”
  The court further stated that even though one of the gift shops was operated by an auxiliary that was separately incorporated, the gift shop was not required to collect sales tax because the auxiliary was a “benevolent and charitable organization” that not only operated the gift shop and gave its profits to the hospital, but also raised money by donations to buy equipment for the hospital.
    


In the only other reported case in Missouri involving the charitable exemption for sales/use tax, Director of Revenue v. St. John’s Regional Health Center,
 the court affirmed this Commission’s decision
 that St. John’s Regional Health Center, which operated a hospital and ancillary facilities and programs, was entitled to the charitable exemption in its operation of a fitness center.  The fitness center included aerobic equipment, a track, Nautilus muscle-building equipment, locker facilities, and an aerobic dance room.  Participants paid an initiation fee and a flat monthly fee for use of the fitness center programs and facility, but St. John’s Regional Health Center operated the fitness center below cost and incurred operating losses in the fiscal years ending June 30, 1986, and June 30, 1987.  The fitness center was designed based upon a medical model and recommendations from St. John’s Regional Health Center’s cardiovascular and rehabilitation committee, which was a group of specialists and physicians 
formed to guide St. John’s Regional Health Center in establishing and operating the fitness center.  The fitness center housed St. John’s Regional Health Center’s Health Styles program, which included programs such as “Mall Walkers,” “Smoke Stoppers,” “Be Trim,” and stress management programs, which were developed to care for community health needs.  Through the fitness center, St. John’s Regional Health Center also conducted outreach programs designed to educate the community regarding healthy lifestyles and behavior modification.  St. John’s Regional Health Center promoted the concept of fitness and the activities and facilities available to the public at the fitness center through speaking engagements at local civic clubs, telephone listings in the Yellow Pages, and newspaper announcements.  The announcements described the fitness center’s medically designed programs, which were intended to modify the participants’ behaviors and to prepare the participants to enjoy a healthier lifestyle.  

The Director conceded that St. John’s Regional Health Center was a charitable organization, but argued that the fitness center was a commercial activity in competition with other fitness centers that offered similar facilities and services, and consequently was not part of St. John’s Regional Health Center’s educational function.  The court held that there was no substantial evidence to establish that the facilities and services at the fitness center were similar to those of commercially operated facilities.  The court also noted that St. John’s v. Spradling
 stood for the proposition that competition with commercial enterprises, in and of itself, does not deprive an organization of a charitable exemption.  The court noted that in prior cases it had looked beyond consideration of whether competition existed to find that the primary purpose of the organization in conducting the activity took precedence over any purported competition in determining whether the activity met the requirements of the sales/use tax exemption.  The court 
held that the record clearly reflected that the primary purpose of the fitness center was educational, and that the fitness center therefore qualified for the exemption as part of the educational functions and activities of the charitable organization.
    


This Commission has construed the charitable exemption on numerous occasions, and following the lead of the Missouri Supreme Court in State ex rel. Transport Mfg.,
 has concluded that the organization “should serve some public, rather than private, purpose.”
  We have noted that “the controlling factor is the extent to which such activity is designed to benefit the public and society in general.”
  We have further stated that:  “In order to be considered a charitable organization, the benefit to the public must be clearly shown and must not be secondary or incidental to a private purpose.”
   

The Director argues that in order to qualify as a charitable organization, the organization must relieve the government of a burden that it would otherwise be required to meet.  This Commission accepted that proposition in at least two previous cases.
  In Humanalysis,
 we stated: 

We first note that the effect of according an organization tax exempt status is to shift the burden of taxation onto nonexempt taxpayers who are therefore obligated to pay a greater share of these taxes.  Taxes are not penalties but contributions which all are expected to make for the support of the activities of government.  Every individual and organization receives benefits in one form or another from government, and such benefits cost money.  When an individual or organization fails to contribute its share of the cost of these benefits the burden is transferred to others who must therefore contribute more.  When the legislature decides to grant a 
charitable tax exemption, this exemption is based on the theory that even though the government will lose tax revenue, it will nonetheless be compensated because the charity will relieve the government of a financial burden that it would otherwise be required to meet.  The benefits conferred upon the public by the charitable activities of such an organization afford a consequent relief to the state of the burden of caring for and advancing the interest of its citizens.  Bethesda Gen. Hosp. v. State Tax Comm’n, 396 S.W.2d 631, 634 (Mo. 1965).  By granting this exemption the legislature attempts to encourage private organizations and instrumentalities to do that which otherwise would either have to be done with government appropriations or which, without such private intervention, would not be done at all.  


A Pennsylvania court also denied a charitable exemption for a living history museum under Pennsylvania law because the court concluded that a charitable organization must relieve the government of some burden that it would otherwise be required to bear.
  The Director’s Regulation 12 CSR 10-110.955(2)(B) defines “charitable” as: 

to benefit the common good and welfare of the people of a community while relieving government of a financial burden that it would otherwise be required to meet.


In Bethesda Gen. Hosp.,
 quoted by this Commission in Humanalysis, the court cited the general principles of statutory construction regarding tax exemptions before further stating:  

In the case of Bader Realty & Investment Co. v. St. Louis Housing Authority, 358 Mo. 747, 217 S.W.2d 489, 492[2], the court said, “The courts formerly held a somewhat limited view and rather 
narrowly interpreted the words “charity” and “charitable purposes.”  But the present day concept of “purposes purely charitable” is broader than mere relief of the destitute or the giving of alms.  As now viewed it comprehends activities not self-supporting “which are intended to improve the physical, mental and moral condition of the recipients and make it less likely that they will become burdens on society and more likely that they will become useful citizens.”  In the Bader case it was held that property owned by the St. Louis Housing Authority, upon which after slum clearance low rent housing was erected, was tax exempt, it being a charitable purpose.

Other authority states that the reason for state tax exemption provisions is that they are given in return for the performance of functions which benefit the public; 84 C.J.S. Taxation § 281, p. 533; that the exemption in favor of the charitable institutions is based upon the ground that a benefit is conferred upon the public by them, with consequent relief, to some extent, of the burden imposed upon the state to care for and advance the interests of its citizens.  34 A.L.R. 653.  See also 51 Am. Jur. Taxation § 600, p. 583. 

Aside, however, from the basic rules of construction and reasons for tax exemptions of charitable organizations, we have the narrow question of whether the use by personnel of respondent exclusively as family residences (and not directly for any hospital function as the facts show) destroys any exemption from taxation. 


The court concluded that the property tax exemption applied to seven residential properties owned by the hospital and occupied rent free by doctors, a nurse, a laboratory technician, and maintenance personnel, who were on call 24 hours a day.  The court held that this was merely incidental to the hospital’s main charitable purpose.  The court’s discussion of relieving government of a burden was a general policy discussion, and the court did not rely on it in reaching its decision.  The government would have no obligation to house personnel employed by a hospital, yet the residences at issue in that case were exempted from property taxation.    

In Missouri Storytelling,
 we stated that other cases demonstrate that a charity need not relieve the government of a financial burden that it would otherwise be required to meet.  We 
cited City of St. Louis,
 where the Engineers Club was granted a charitable exemption from property tax.  In that case, the Engineers Club was a professional organization, but it conducted numerous educational activities that benefited the public.  The court noted that the government would not have provided the services provided by the club, but that it still fell within the definition of charity because of its educational activities.
  City of St. Louis
 is a more current holding of our Missouri Supreme Court than Bethesda Gen. Hosp.
  In the St. John’s cases,
 the court found property tax cases useful in construing the analogous sales/use tax exemption for charitable organizations.  In the St. John’s cases, the court required no proof that the food service, gift shop, or fitness center relieved the government of some burden that it would otherwise be required to meet.  We are not required to follow a regulation that is contrary to the law.
  Therefore, we conclude that the organization need not make a showing that it relieves the government of some burden that it would otherwise be required to bear.  Sales/use tax exemptions are available to a variety of religious, educational, and fraternal organizations and institutions,
 and even though they may save the government some funds that it would otherwise expend, that is not the sine qua non of the exemption.  A charity provides a public benefit that is not necessarily pecuniary.  

DOF is a non-profit organization.  Its Articles of Incorporation make clear that DOF is not authorized to allow any part of its net earnings to inure or be payable to or for the benefit of any private individual.  Thus far, DOF has not even compensated its board members for their 
service, even though it is authorized to do so.  DOF proposes to operate the living history farm and other facilities as a gift that would benefit an indefinite number of persons.
  Further, DOF’s proposed project is not limited to any particular class of persons.  It will be open to all who wish to come, with either a fee that is nominal in relation to the operating costs or no charge at all.  


DOF is dedicated to historic preservation, educating the public regarding artisan methods and historical farming methods, restoring Missouri River habitats, creating a bird sanctuary, historical research, and research and study of plant nutrition science and farming methods.  DOF also plans to open a transportation museum.  DOF fulfills a public rather than a private purpose.  Its benefits are to the public and are not secondary or incidental to a private purpose.  Missouri courts have long recognized museums and historical societies as charitable institutions.
  The primary purpose of DOF is to provide educational opportunities.  The case is similar to Missouri Storytelling,
 in which we recognized that a storytellers’ group had “broad educational purposes effected by specific programs and activities,” and we granted the charitable and civic exemptions.  An educational purpose also established entitlement to the charitable exemption in St. John’s Regional Health Center.
  We conclude that DOF is a charitable organization, and sales made by or to it in its charitable or educational functions and activities are thus exempt from sales/use tax.
  
IV.  Civic Organization

DOF argues that it is possible for the exemptions in § 144.030.2(19) and (20) to overlap, but DOF focuses on its argument that it is a charitable organization and does not specifically argue that it is a civic organization.  This Commission has previously held that an organization may be entitled to an exemption both as a charitable organization and as a civic organization.
  The Director agreed that DOF was entitled to exemption as a civic organization, and the Director continues to argue that DOF is only entitled to exemption as a civic organization.  As we have already stated, we exercise de novo review.
  Because the parties have raised this issue and it is possible for an organization to qualify for more than one exemption (even though, as we previously stated, each exemption is distinct), we examine the question of whether DOF is entitled to a sales/use tax exemption as a non-profit civic organization.      

  
The Director cites Indian Lake Prop. Owners Ass’n v. Director of Revenue,
  a case involving lot owners of a subdivision.  The court discussed the purposes of the Indian Lake Association:

Among its various functions, the Association enforces subdivision covenants regarding building and use restrictions.  It also maintains roads, a lake, a dam and spillway, a boat dock and common ground, all located within the subdivision.  It provides security patrols and controls access to the subdivision through a gate.  The Association provides trash collection services to residences within the subdivision.

The Association derives its income from assessments to members.  The authority for the assessments is found in restrictive covenants applicable to all property in the subdivision.  Association members are issued identification cards and vehicle bumper stickers.  Members are required to register guests.  Only members and their registered guests are permitted access to the subdivision and its roads, lake, boat dock and common areas.[
]

The court noted this Commission’s finding of fact that the Indian Lake Association conducted no social, educational, cultural, recreational or religious activities for its members.
  The Indian Lake Association argued that it was exempt as a civic organization because it performed responsibilities ordinarily performed by a government, such as assessment, security, maintenance, and enforcement of restrictions.  The court cited the dictionary definition of “civic”:

Forming a component of or connected with the functioning, integration, and development of a civilized community (as a town or city) involving the common public activities and interests of the body of citizens . . . concerned with or contributory to general welfare and the betterment of life for the citizenry of a community or enhancement of its facilities; esp: devoted to improving health, education, safety, recreation, and morale of the general public through nonpolitical means[.
]

The court discussed the meaning of “civic organization” in the exemption statute:

For an organization to be civic in nature, its purposes and functions must be concerned with and relate to the citizenry at large.  The organization must benefit the community it serves on an unrestricted basis.  In this particular case, it appears that the Association has done everything within its power to create a private environment and to exclude nonmembers from any benefits.  The Association’s activities are directed solely toward protecting the value of and access to private property.  Any benefit accruing to the general public is at best incidental and peripheral to the members’ private interests.  As previously discussed, none of the functions carried out by this Association are responsibilities required of any governmental agency. . . .  [A]ctivities designed to protect wholly private interests, though meritorious, confer no benefit on the general public that would render the tax exemption appropriate.[
]
The Director’s Regulation 12 CSR 10-110.955(2)(C) echoes Indian Lake in its definition of “civic”:
concerned with and related to the citizenry at large and benefiting the community it serves on an unrestricted basis[.]


DOF is concerned with and contributory to the general welfare and betterment of life for the citizenry of the community, especially in terms of improving the education of the general public through nonpolitical means.
  DOF’s purposes and functions are concerned with and relate to the citizenry at large.
  DOF benefits the community it serves on an unrestricted basis.
  It proposes to open its doors for free or for a fee that is nominal in comparison to its operating costs.  

Like the Missouri Storytellers, DOF intends to provide educational and cultural activities for the public benefit.  We conclude that DOF is a civic organization, and sales made by or to it in its civic or charitable functions and activities are thus exempt from sales/use tax.
Summary

DOF is entitled to a sales/use tax exemption as a charitable and civic organization.  

SO ORDERED on February 22, 2008.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Though the Director’s exhibits are not authenticated, they are duplicates of authenticated exhibits attached to DOF’s motion.  


	�Statutory references are to RSMo 2000, unless otherwise noted. 


	�IRC § 501(c)(3) covers the following organizations:





Corporations, and any community chest, fund, or foundation, organized and operated exclusively for religious, charitable, scientific, testing for public safety, literary, or educational purposes, . . . no part of the net earnings of which inures to the benefit of any private shareholder or individual, no substantial part of the activities of which is carrying on propaganda, or otherwise attempting, to influence legislation (except as otherwise provided in subsection (h) ), and which does not participate in, or intervene in (including the publishing or distributing of statements), any political campaign on behalf of (or in opposition to) any candidate for public office.


	�Aff. of James F. Dierberg Ex. A.


	�References to § 144.030 are to RSMo Supp. 2007.


	�Section 621.050.1.    


	�Sections 136.300.1 and 621.050.2.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).  


	�J.C. Nichols Co., 796 S.W.2d at 20-21.


	�State v. Duggar, 806 S.W.2d 407, 409 (Mo. banc 1991).


	�Conagra Poultry Co. v. Director of Revenue, 862 S.W.2d 915, 917 (Mo. banc 1993).


	�Bethesda General Hosp. v. State Tax Comm’n, 396 S.W.2d 631 (Mo. 1965).  


	�State ex rel. Ozark Lead Co. v. Goldberg, 610 S.W.2d 954 (Mo. 1981).


	�State ex rel. Transport Mfg. & Equipment Co. v. Bates, 224 S.W.2d 996, 1000 (Mo. banc 1949) (emphasis added).


	�Frisco Employees’ Hosp. Ass’n v. State Tax Comm’n, 381 S.W.2d 772, 774 (Mo. 1964).


	�St. Louis Labor Council, AFL-CIO v. Director of Revenue, No. RS-84-0762 (Jan. 24, 1986).


	�No. 03-0109 RS (Nov. 17, 2003).


	�Section 355.025.  


	�Missouri Historical Society v. Academy of Science of St. Louis, 8 S.W. 346, 348 (Mo. 1888).  


	�Salvation Army v. Hoehn, 188 S.W.2d 826, 830 (Mo. 1945) (quoting In re: Rahn’s Estate, 291 S.W. 120, 128 (Mo. 1926)).  Although Hoehn involved a property tax exemption, the Supreme Court has relied on property tax cases in construing § 144.030.2(19).  St. John’s Medical Center v. Spradling, 510 S.W.2d 417, 418-19 (Mo. 1974); Director of Revenue v. St. John’s Regional Health Center, 779 S.W.2d 588, 591 (Mo. banc 1989).
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	�422 S.W.2d 490 (Mo. 1967).


	�Id. at 490.    
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	�Id.   
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	�No. RS-85-2289.  


	�In re Salem Crossroads Historical Restoration Soc., Inc., 526 A.2d 1257, 1259 (Pa. Cmwlth. 1987).  The court stated:  





Often, when a group with laudable aims has, through the exercise of diligence and ingenuity, benefited the community at no pecuniary gain to itself, our impulse is to consider it, broadly speaking, as charitable in nature.  The law governing charitable exemptions, however, places the burden on the taxpayer to bring itself within the ambit of the charitable exemption . . . Such exemptions are strictly construed against the taxpayer . . . The law thereby restrains our liberality by reminding us that when the tax burden is lifted from the shoulders of one, it must be redistributed among those who remain nonexempt.  





Id. at 1260.  
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	�Id.
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	�Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  In Bridge Data, the court stated that we are not required to follow a regulation that is contrary to a statute.  Decisions of the Missouri Supreme Court are binding legal authority; thus, we conclude that we need not follow a regulation that is contrary to the case law established by the Missouri Supreme Court.  


	�Section 144.030.2(19) and (20).


	�Salvation Army, 188 S.W.2d at 830.


	�State of Missouri ex rel. Hudson v. Academy of Science, 13 Mo. App. 213 (St. L. Ct. App. 1883); Missouri Historical Society, 8 S.W. at 348; Lackland v. Walker, 52 S.W. 414, 422 (Mo. 1899) (botanical garden and museum);  State ex rel. Bd. of Control of St. Louis School and Museum of Fine Arts v. City of St. Louis, 115 S.W. 534 (Mo. 1909) (art museum); Parsons v. Childs, 136 S.W.2d 327, 330 (Mo. 1939) (art museum).   


	�No. 04-0284 RS.  


	�779 S.W.2d 588.  
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	�Missouri Storytelling, No. 04-0284 RS.  


	�J.C. Nichols Co., 796 S.W.2d at 20-21.


	�813 S.W.2d 305 (Mo. banc 1991).


	�Id. at 306.


	�813 S.W.2d at 307.
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