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DECISION


Cynthia Dickerson is subject to discipline for violating numerous Department of Health and Senior Services (“the Department”) regulations.
Procedure


On December 21, 2004, the Department filed a complaint.  The Department had revoked Cynthia Dickerson’s child care license, and Dickerson requested a hearing before this Commission.


On January 20, 2006, the Department filed a motion for summary determination.  By order dated February 24, 2006, we granted the motion in part and denied it in part.  We found that Dickerson was caring for more than four unrelated children after receiving notice of her 
immediate suspension in violation of § 210.211.1,
 and that such conduct is cause for discipline under § 210.221.1(2).  We denied the motion as to the other allegations.

On May 1-2, 2006, we held a hearing.  Kelly D. Walker represented the Department.  Patrick M. Kiernan, with the Kiernan Law Firm, represented Dickerson.  The case was ready for decision on September 5, 2006, when the last brief was filed.

Findings of Fact

1. Dickerson had been a licensed child care provider since May 23, 1994, for a child care facility called Spirit of Children Daycare (“the day care center”).  From May 23, 1994, to June 1, 2004, Dickerson had only been licensed to care for a total of nine unrelated children, infant to 16 years old.  The number of children was stated on the face of each successive license. 
2. Dickerson’s most recent license was issued on June 1, 2004, and was due to expire on March 31, 2006.  According to the terms of her license, Dickerson was authorized to care for a total of 10 unrelated children, ages infant through 16 years, with no more than two children under the age of two.  The number of children that Dickerson could care for was stated on the face of the license.
3. On June 17, 1997, the Department granted Dickerson overlap authority, which allowed her to have three additional children, but they could not be under the age of two years.  This overlap authorization was only for the time period of 12:00 p.m. until 2:00 p.m.
  Dickerson was never granted any other overlap authority.

4. Dickerson is an African American.

5. Dickerson is working towards a two-year degree in early childhood development at a community college in St. Louis.  She lacks only six credits.

6. Dickerson has been cited for minor violations from 1997 to 2004 resulting in compliance reports showing noncompliance to licensing requirements.

7. Dickerson also has had positive reports including: 

Home is clean and welcoming. . . .  Bathroom clean, supplied with soap and paper products. . . .Backyard fenced.  Well maintained . . . 2 children’s records reviewed.  All complete.[
]
8. Diane Redmond, an employee of the Child Day Care Association, praised Dickerson’s past performance as a day care provider.

I.  Neglect – B.F.
9. On September 9, 2004, a Department of Social Services (“DSS”) investigator, Donna Sheffer, interviewed Dickerson regarding an allegation that Dickerson had not adequately supervised a child, B.F., who was in her care, and that because of this inadequate supervision, B.F. sustained injuries. 
10. B.F. was 15 months old and learning to walk, was not stable in her walking, and could not handle stairs.
  When she fell down while outside, she would get bumped or bruised.
  

11. B.F. was in attendance at the day care center on September 8, 2004.
  On that date, B.F. fell on concrete steps and was injured while Dickerson was taking the children for a walk.
12. B.F. had fallen on previous occasions before September 8, 2004:  August 25, 2004, August 30, 2004 and August 31, 2004.  On September 2, 2004, B.F. fell down some concrete steps and sustained injuries.

13. Dickerson told Sheffer that twice, including the date of September 8, 2004, B.F. had fallen on the concrete steps.

14. After interviewing Dickerson, DSS found that Dickerson failed to provide adequate supervision for child B.F.  This finding led to DSS’s determination, by a preponderance of the evidence, that Dickerson’s failure to provide adequate supervision for B.F. constituted child neglect and that the neglect resulted in B.F. hitting her head on concrete steps and sustaining injuries.

15. DSS advised Dickerson of its findings by a letter written on its letterhead.  The letter contains two pages outlining how Dickerson could disagree with the findings.
16. Dickerson admitted that she received the letter from DSS alleging that she had neglected B.F.
  

17. There is no documentation in the record that Dickerson appealed DSS’s finding of neglect because of inadequate supervision.  The only allegations that Dickerson appealed were those made by the Department.  But Dickerson believed that she was appealing both DSS’s finding of neglect and the Department’s decision to revoke her child care license with her request for a hearing before this Commission.

II.  Lack of Supervision
18. Dickerson took the children out on walks.  Although she left her door “wide open,”
 she allowed some of the children to be outside the day care center without an adult being outside with them.
19. Dickerson left children outside unattended while she went back indoors to get more children for the walks.

III.  Driving Under Suspension/Children Not in Car Seats
20. Dickerson transported children for the day care center from October 2003 to September 2004.

21. On the morning of September 15, 2004, Officer Carolyn Weiner of the St. Louis Metropolitan Police Department was asked by the Department and DSS to assist in an investigation of Dickerson.  On that date, Weiner and another police officer accompanied DSS Investigator Sheffer and Brooke Poskin, Child Care Specialist with the Department’s Bureau of Child Care,
 to Dickerson’s facility.

22. On September 15, 2004, at 7:30 a.m., Weiner issued Dickerson a ticket for violating the child passenger restraint law because the officer observed two children under the age of four who were in seat belts but were not in car seats.
 
23. That ticket was dismissed upon payment of court costs.

24. On September 15, 2004, Poskin observed a two-year-old child and a three-year-old child inside Dickerson’s van who were not restrained in car seats.

25. On September 15, 2004, when Officer Weiner was issuing tickets to Dickerson for failing to produce proof of insurance
 and the failure to have children under the age of four in 
car seats, she made a computer inquiry of Dickerson’s driver’s license and found that it was suspended.  Dickerson was issued a ticket for driving on a suspended license.

26. Dickerson’s license had been suspended from October 15, 2003 (for failure to appear for a traffic ticket) until it was reinstated on September 15, 2004.
  Dickerson was sent notice of the suspension.

27. The reinstatement of Dickerson’s license was not effective until 1:36 p.m. because reinstatement does not become effective until the driver receives notice of the reinstatement.
 Dickerson did not receive notice of the reinstatement before 1:36 p.m. on September 15, 2004.
  Therefore, Dickerson’s license was still suspended at 7:30 a.m., when Officer Weiner issued tickets to Dickerson. 
28. On October 18, 2004, in the Circuit Court of the City of St. Louis, Dickerson pled guilty to driving on September 15, 2004, without a valid license in violation of § 302.020.  The court suspended the imposition of sentence and placed her on probation for one year.

IV.  Inadequate Documentation
A.  Transportation/ Parental Contact Information
29. Dickerson did not have signed written permission to transport all of the children she was transporting.

30. From May to September 2004, B.F. was enrolled in the day care center, during which time Dickerson transported her to and from the day care center.
  The transportation 
agreement in B.F.’s file did not specifically identify B.F. as being the subject of the agreement and was not signed.
31. Dickerson did not keep any information that identified the children she was transporting or any emergency contact information in her vehicle.
 
32. On September 13, 2004, Poskin asked Dickerson for parental contact information.  Dickerson provided her with eight to ten telephone numbers for the parents of five children, but only two of the numbers were in working order.
  

B.  Attendance Records

33. Dickerson did not keep daily attendance of records of all the children in her care.
  She documented the number of children in the food program, but did not document the presence of children who were not in the food program.
  

34. There were children enrolled in the day care center that were not in the food program.
  B.F. attended the day care center in August and September 2004, but B.F. does not appear on Dickerson’s August and September food program records.
  

C.  Incident Report

35. Child care providers such as Dickerson are required to document injuries in incident reports.
 

36. There was no report for B.F.’s injury on September 8, 2004, among Dickerson’s records.

V.  Number of Children

37. During Department inspections on the following dates, Dickerson’s day care met the required staff/child ratio and the group size was correct:

October 27, 1997

February 9, 2000

August 17, 2000

March 29, 2001

March 4, 2002

November 12, 2002

August 6, 2003

February 11, 2003

February 20, 2004

38. On August 9, 2004, Dickerson provided meals for 15 children.
  The August food program service record shows that five of the children were related to Dickerson.
39. Dickerson’s August food program record also shows that on August 9, 2004, 15 children were served breakfast even though Dickerson’s overlap authority was only three related additional children over the licensed ten children and only from noon to 2 p.m.  
40. On August 9, 2004, Poskin counted 20 children being cared for by Dickerson.
  Dickerson did not deny that she was caring for 20 children.  She claimed that nine of the children being cared for on August 9, 2004, were related to her.
  Not all nine of the children were actually relatives.
41. Dickerson had previously cared for more children than she was licensed for and that were allowed by reason of being related to her.  At 11:50 a.m. on the following dates, before her overlap authority began at noon, Dickerson was caring for the following number of children:

· July 17, 2000:  14
· July 18, 2000:  14
· July 19, 2000:  13
42. Between 8:23 and 9:45 a.m., before her overlap authorization took effect at noon, Dickerson was caring for the following number of children:

· May 15, 2003:  13
· May 19, 2003:  13
· May 20, 2003:  13
43. Between 3:05 and 4:00 p.m. on the following dates, after the 12:00 p.m. to 2:00 p.m. overlap hours, Dickerson cared for the following number of children:

· July 20, 2004:  15
· July 21, 2004:  14
· July 23, 2004:  15
· July 27, 2004:  14
VI.  Insufficient Facility Space
44. Each unrelated child that went into the day care center for care was required to have a minimum of 35 square feet of day care space.

45. Dickerson’s indoor capacity was measured at 459 square feet on February 20, 2004.
  Therefore, in addition to the 10 unrelated children that Dickerson was licensed to care for, she had sufficient square footage to care for three related children for a total of 13 children  (459/35 = 13.11).
46. Because Dickerson only had 459 square feet, when she was caring for ten unrelated children, the presence of more than three related children meant that the 10 children being cared for under the license did not have the minimum of 35 square feet.

VII.  High Chair

47. On September 9, 2004, at the day care center, one child who was seated in a high chair was not restrained.

VIII.  Bread Item

48. On September 9, 2004, Dickerson served her day care children a lunch that did not include a required bread or bread alternative item.

IX.  Lack of Good Moral Character

49. On August 9, 2004, Dickerson told Poskin that children A.J., J.S., and B.F. were related to her when they were not.
X.  Immediate Suspension

50. Dickerson received two letters, both dated September 17, 2004, and hand-delivered from the Department on September 17, 2004.  One letter notified Dickerson “of proposed action by the [Department] to revoke the child care license for your facility”
 and referenced § 210.245.2 (“the revocation letter”).
51. The other letter (“the suspension letter”) states:

This letter is to notify you that the [Department] is immediately suspending the child care license for your facility simultaneously with notice that the [Department] intends to revoke the license for your facility.  This notice is provided to you pursuant to Section 210.245.4, RSMo. . . .[
]
52. After almost four pages of allegations, the suspension letter informs Dickerson of an appeal right, then concludes with the statement of law that no one can care for more than four unrelated children without a license.  The letter does not clearly apply that provision specifically to Dickerson.

53. Effective September 17, 2004, Dickerson’s child care provider license was suspended.

54. On September 17, 2004, Child Care Specialist Debbie Ashlock and Poskin verbally informed Dickerson that she could no longer care for more than four unrelated children and that her license was void.  

55. After the visit, Dickerson received a third letter from the Department, dated September 16, 2004, that mentions “corrective measures.”

56. The immediate suspension letter dated September 17, 2004, was amended on November 4, 2004, and contains an explanation of Dickerson’s appeal rights.

57. On September 20, 2004, Dickerson had eight children in her care, two of whom were listed as related to her.  She was displaying her license when it was suspended.

58. On September 28, 2004, Poskin and Ashlock conducted an unannounced visit to the day care center.  Dickerson was caring for 11 children, five of whom were under the age of two.  Two children, including one under the age of two, were related to Dickerson.  She was 
displaying her license.  Dickerson was told that she could only care for four or fewer unrelated children.

59. On October 1, 2004, the Department held a hearing on the decision to immediately suspend Dickerson’s license.  By order dated October 14, 2004, the Department’s hearing officer issued a Suspension Decision and Order.

XI.  Affirmative Defense of Discrimination – Other Providers

A.  Sandra Meyer

60. Sandra Meyer was licensed as a child day care provider in 1990.

61. Meyer had an incident in which a child in her care who came to her home limping fell off a bike and was later determined to be seriously injured.  For insurance purposes, the mother claimed that the entire injury happened at Meyer’s house.  The child was in a body cast for six to eight weeks.

62. Meyer had an incident in which she was normally instructed to give a child medicine but had received no instructions on a particular day.  Meyer did not give the child any medicine and called the father against the wishes of the mother, who could not be reached.

63. There was an allegation against Meyers that she did not use a proper car seat and did not have permission to transport a child.  Meyers did not have transportation permission because she did not normally transport children and only did in this instance because it was an emergency.

64. At times parents would change telephone numbers without informing Meyers, but she always had several numbers on file.

65. Meyers had several small problems with her menus.

66. Meyer’s license was not revoked or suspended as a result of these incidents.  There were no abuse or neglect allegations.
67. Meyers is not an African American.

B.  Laurie Riley

68. Laurie Riley has a home day care called Playful Penguins, located in the City of 
St. Louis.

69. Riley was reported to the State by a parent who alleged that she was going to move her day care to her father’s house.  She told the inspector that her kitchen was being remodeled and asked for advice.  Her license was not suspended or revoked.

70. Riley’s license has not been suspended or revoked for taking children on walks near busy streets. 

71. Riley had two children break their arms in her care.  She was not subject to an abuse or neglect investigation, and her license was not suspended or revoked.  She was unable to reach the parents of one child using her emergency phone numbers.

72. During a fire safety inspection, the inspector strongly recommended enclosing the furnace and hot water tank.

73. During a Department inspection, Riley was caring for five children under the age of two, but one child was related to Riley.  She had inadequate documentation.  Her license was not suspended or revoked.

74. Riley is not an African American.

C.  Renate Zahn

75. Renate Zahn owns a home day care called Renate’s Child Care Academy in the City of St. Louis.

76. During a Department inspection, Zahn:  (1) did not have immunizations and physicals on file and (2) needed to have a fire inspection.  She did not have her license suspended or revoked for this.

77. During an inspection by the fire marshal, she was out of compliance.  She was given time to come into compliance.

78. Zahn’s license was never suspended or revoked for failing to be in one room as opposed to another with other children.

79. Zahn’s license was never suspended for taking a walking field trip on the sidewalk near Odell Street where there was traffic.

80. During a Department inspection, Zahn had a high chair with a crack in it and a crib with sides that would not stay up.  Her license was not suspended or revoked, and she was given time to come into compliance.
81. Zahn keeps two attendance records, general attendance and records of her food program.
82. Zahn has had children in her care who fell down and bruised themselves.  She does not consider this an emergency situation.

83. Zahn is not an African American.
D.  Kellie Schallon

84. Kellie Schallon started her day care center in 1996 or 1997.

85. Schallon has had children in her care get hurt with “normal bumps and bruises.”
 
86. During a Department inspection, Schallon:  (1) had four children under the age of two, (2) had electrical outlets missing outlet caps, and (3) had no bread item at a meal.
  She was also cited for inadequate documentation.  Her license was not suspended or revoked.  She was given time to correct the deficiencies.

87. During a Department inspection, Schallon did not have sanitation approval, and two caregivers needed criminal background screening results.  She also had documentation for more children than were actually at the day care on a given day.  Her license was not suspended or revoked.

88. During a Department inspection, Schallon had seven children age two or younger.  This was not considered a violation.  She did not have complete documentation and failed to meet child/staff ratios.  She claimed that a child was her niece, and the inspector did not question this.  Schallon was never accused of manufacturing paperwork.

89. During a lead paint inspection, the inspector found chipped paint.  Schallon’s license was not suspended or revoked.

90. During a Department inspection, Schallon was caring for a total of 11 children, but some were related to her.  Two children had head lice.  Schallon’s records lacked a parent’s phone number, and she lacked a family care safety registry check.

91. Schallon’s license was not suspended or revoked.

92. Schallon is not an African American.
E.  Patricia Curtis

93. Patricia Curtis is the director of City Garden Montessori, a non-profit day care center.

94. Curtis’ license was never suspended or revoked for taking children on walks near busy streets. 

95. Curtis has been inside helping children when other children were outside.  Her children are never allowed outside without adult supervision.  Children under her care have experienced “a bee sting . . . scraped knee or something like that.”
  Her license was not suspended or revoked.

96. During a Department inspection, Curtis failed to serve bread at a meal, but served pasta, which counts as a bread item.  Curtis had inadequate documentation.  She was given time to bring her paperwork into compliance.

97. During a Department inspection, Curtis again had paperwork problems and her license was not suspended or revoked.

98. Curtis is not an African American.

Conclusions of Law

We have jurisdiction to hear this complaint.
  The Department has the burden of proving that Dickerson has committed an act for which the law allows discipline.
  The burden of proof is a preponderance of the evidence.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.

Motion to Reconsider Grant of Summary Determination


By order dated February 24, 2006, we granted the Department’s motion for summary determination as to one allegation.  The Department argued that Dickerson was caring for more than four unrelated children after receiving notice of her immediate suspension in violation of 
§ 210.211.1:


1.  It shall be unlawful for any person to establish, maintain or operate a child-care facility for children, or to advertise or hold himself or herself out as being able to perform any of the services as defined in section 210.201, without having in effect a written license granted by the department of health; except that nothing in sections 210.203 to 210.245 shall apply to:


(1) Any person who is caring for four or fewer children.  For purposes of this subdivision, children who are related by blood, marriage or adoption to such person within the third degree shall not be considered in the total number of children being cared for[.]

We have found that Dickerson received two letters from the Department on September 17, 2004.   The revocation letter notified Dickerson “of proposed action by the [Department] to revoke the child care license for your facility”
 and references § 210.245.2, RSMo 2000.  As noted in our findings, the suspension letter states:

This letter is to notify you that the [Department] is immediately suspending the child care license for your facility simultaneously with notice that the [Department] intends to revoke the license for your facility.  This notice is provided to you pursuant to Section 210.245.4, RSMo. . . .[
]
After almost four pages of allegations, the suspension letter informs Dickerson of an appeal right, then concludes with the statement of law that no one can care for more than four unrelated children without a license.  The letter does not apply that provision specifically to Dickerson.


In our order granting summary determination in part, we noted that the suspension letter was not the model of clarity, but found that with the verbal notification, the Department provided sufficient notice to Dickerson.  We found that the Department’s evidence showed that Dickerson was caring for more than four unrelated children after receiving notice of her immediate suspension and that Dickerson’s violation of  § 210.211.1 was cause for discipline under 
§ 210.221.1(2).

Dickerson asks us to reconsider our ruling based on Dickerson’s testimony that after she was told she could not care for children on September 17, 2004, and given the suspension letter and the revocation letter – both dated September 17, 2004 – she received the letter dated September 16, 2004, from the Department referring to “corrective measures.”  But in light of the prior communication, we find that Dickerson was put on sufficient notice that should have caused her to at least question and obtain clarification as to whether she could continue in her day care business.  We affirm our grant of summary determination as to this allegation.

Affirmative Defenses


Dickerson offers several affirmative defenses.  Dickerson has the burden of proof on affirmative defenses.
  She states in her brief that she proved only two of the defenses; thus, we consider the others abandoned.
Fraud and Unclean Hands


Dickerson argues that the Department committed fraud against her in that it “presented false, misleading or incomplete information to the ALJ at the Suspension hearing and to the Commission at the Revocation hearing.”
  Dickerson states that two witnesses in particular, Ware and Poskin, did this to exaggerate the charges against her.


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Dickerson has failed to prove that the Department, its employees, or its witnesses are guilty of fraud.  “Unclean hands” is an equitable defense.
  As an administrative agency, we have no authority to apply the doctrines of equity.
  
Discrimination Based on Race


Dickerson argues that she is being discriminated against because of her race and offers evidence of other licensees who had committed similar acts without receiving a suspension or revocation from the Department.  Dickerson also argues that Margaret Franklin, Chief of the Bureau of Child Care, testified that several of the violations, taken alone, would not be a basis for license revocation.  The Department denies any bias.


This Commission does not have authority to decide constitutional issues.
  The issue has been raised at the first opportunity as required.
  Although we cannot make a decision, we allowed Dickerson to make a record before us and made findings of fact accordingly.  
Cause for Discipline

Section 210.221.1(2) provides that the Department has the following powers and duties:


(2) To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license[.]

The Department argues that Dickerson is subject to discipline under § 210.221.1(2) for violating statutes and its regulations.
I.  Neglect


The Department argues that it has established that Dickerson neglected B.F., a child in her care on September 8, 2004, in violation of  19 CSR 30-61.175(1)(A)10, which states: “Children shall not be subjected to child abuse/neglect as defined by section 210.110, RSMo.”  Section 210.110(9) defines “neglect” as the “failure to provide, by those responsible for the care, custody, and control of the child, the proper or necessary support, education as required by law, nutrition or medical, surgical, or any other care necessary for the child’s well-being [.]”

Dickerson denies that she was negligent, admitting only that accidents occurred – B.F. fell down.  Dickerson argues that any scratches or bruises found on the toddlers in her care were normal, the result of children learning to walk.  Other child care providers testified that children fall and receive bruises.  Dickerson specifically denies that B.F. was even in her care on September 8, 2004.  She testified that B.F.’s mother stopped bringing B.F. to the day care center on September 3, 2004, because of a payment dispute.


Dickerson also attacks the credibility of the Department’s witness, B.F.’s grandmother Stacy Ware, pointing to her inconsistent testimony and history of arrest.  Dickerson even suggests that Ware may be responsible for B.F.’s injuries.  Ware testified that B.F. was at the day care center on September 8, 2004, and testified about the child’s injuries.
  She testified with certainty that there were no car seats in the van and that B.F was sitting on the floor of the van.  Ware admitted that she was ten to fifteen feet away, walking towards the van, and that she did not look in the windows of the van.
  Ware testified that while she and her daughter talked about 
this case, she was not aware of any legal action that her daughter has taken against Dickerson.
  We do not find Ware to be a credible witness.  

But Ware is not the only witness who testified as to this allegation.  Poskin testified that Dickerson admitted that B.F. had been at the day care center on that date and had been injured:


Q:  When you and Ms. Sheffer arrived on September 9th, did you tell Ms. Dickerson why you were there?

A:  Yes, we did.

Q:  What did you tell her?

A:  I believe Ms. Sheffer is the one that -- because she runs the investigation, she told her we were there to investigate the injuries to BF.


Q:  Did either one of you tell her on what date those injuries occurred?

A:  Yes.  Ms. Sheffer told her that she was investigating injuries from September 8th.

*   *   *


Q:  (By Ms. Walker) Did Ms. Dickerson make any statements regarding BF’s injuries?

A:  Yes, she did.

Q:  What did she say?

A:  She informed us that BF was injured on a previous date, September 2nd, and she had then re-injured herself on the 8th in the same spot.

Given this specific testimony, Dickerson’s claim that she thought they were discussing the September 2 incident is not credible.  We find that Dickerson neglected B.F by failing to provide 
“the proper or necessary support” required for B.F.’s well being in violation of 9 CSR 30-61.175(1)(A)10.
II.  Lack of Supervision


The Department argues that it has established that Dickerson failed to adequately supervise children in violation of 19 CSR 30-61.175(1):

(1) Care of the Child.


(A) General Requirements.


1.  Child care providers shall not leave any child without competent adult supervision.
*   *   *


3.  Caregivers shall provide frequent, direct contact so children are not routinely left unobserved on the premises.

*   *   *


(D) Care of Infants and Toddlers.

1.  Infants and toddlers shall have constant care and supervision.


The Department asserts that Dickerson took the children on walks on a busy street – taking them out a few at a time and then going back inside to get the rest.  Poskin testified that Dickerson admitted that she used the following procedure with her children, the majority of whom were under the age of three:

And when I asked then about how they went on a walk, I was told that she takes two children at a time out front, goes in and get [sic] two more, goes in and gets two more and does that until all children are out front.  And then she takes the hands of the two smallest children and lets the rest run ahead.

Dickerson argued that the children are not unattended, stating that her door was “wide open,” and that she allowed the older children to go out first.


Several other day care providers testified that they took children on walks, but none admitted to this conduct.  One provider testified:


Q:  You stated you take walks with your children, your day care children, how do you organize the walk?

A:  The infants are in strollers and everyone has a partner and I’m usually the lead and my assistant is the last one.

Q:  That way they’re sandwiched in between?

A:  Right.

Q:  How do you gather them up to go outside?

A:  We all just line up at the door.

Q:  Do you ever take two or three out, leave them on the sidewalk, go in --


A:  No, I’ll take an infant with me, buckle them in.  My assistant will look out.  She’ll send the next one down.  I mean, we’ll pass each other and she stays out there with the infants and I bring out the rest of the kids.

Q:  You ever left them outside unattended?

A:  No.


We find that Dickerson’s conduct in leaving young children unattended even for a short period of time violated Regulations 19 CSR 30-61.l75(1)(A)1, 19 CSR 30-61.175(1)(A)3, and 
19 CSR 30-61. l75(1)(D)l.
III.  Driving While Suspended/Children Not in Car Seats

The Department argues that it has established that Dickerson drove while her license was under suspension on September 15, 2004, at 7:30 a.m.  Dickerson provided evidence that her license was reinstated on that date.  Whether the reinstatement was in effect at 7:30 a.m. on that date is the key factor, and the Department provided evidence that it was not.  Dickerson also pled guilty to driving without a valid license, which is evidence of the conduct.  The plea constitutes a declaration against interest, which the defendant may explain away.
  We find that Dickerson has not done so.

We find that Dickerson transported children without a valid driver’s license, thereby violating 19 CSR 30-61.200(2)(A), which requires that “[t]he driver of any vehicle used to transport children . . . shall have a valid driver’s license as required by Missouri law.”


The Department argues that it has established that Dickerson failed to properly restrain children in her automobile on September 14, 2004.  Poskin states that two children, ages two and three, were not in car seats.  


The Department established that Dickerson failed to properly restrain children while she transported them in, violation of 19 CSR 30-61.200(3)(A):

All children shall be seated in a permanent seat and restrained by seat belts or child restraint devices as required by Missouri law.

Dickerson’s failure to have children under the age of four in car seats, not simply restrained by seat belts, also establishes that Dickerson violated 19 CSR 30-61.200(l)(A):

The provider shall be responsible for the care, safety and supervision of children on field trips or at any time they transport children away from the family day care home.

The facts show that Dickerson, as the provider, failed to properly restrain children under the age of four in the manner required by Missouri law.  Dickerson violated 19 CSR 30-61.200(3)(A) and 19 CSR 30-61.200(l)(A).
IV.  Inadequate Documentation

The Department argues that it has established that Dickerson had inadequate paperwork.  Dickerson asserts that she brought the paperwork to her disciplinary hearing before the Department.  The issue is whether or not she had the paperwork on the premises or in her vehicle when it was requested.

A.  Transportation/Parental Contact Information

The Department proved and Dickerson admitted that she did not have written permission for all of the children she was transporting for her day care center:


Q:  Now, the transportation agreements, the last thing that you were shown.

A:  Yes.

Q:  Okay.  You read off the dates?

A:  Yes.

Q:  Were you trying to come into compliance?

A:  That’s exactly what I was doing.  And that’s why the dates were 9-16.  I didn’t have transportation -- I’m not lying about that.  So when they told me that I was supposed to have transportation contracts and all of that, I got the transportation and went right to the parents and they signed them.

I had been picking up and dropping off kids since I started day care in 1993, and I did not have the -- I never drove with these.  I don’t know if she knew it or not, but she never told me I had to.  But when she told me, I went and did it.


Dickerson violated 19 CSR 30-61.200(1)(B), which requires that “[w]ritten parental consent shall be on file at the home for field trips and transportation.”


The Department proved that Dickerson did not keep information identifying the children she was transporting and did not keep emergency or parental contact information, violating the following regulations:
19 CSR 30-61.200(3)(B), which states with regard to transporting children:


Identifying information regarding the name of the provider, the names of the children and the names, addresses and telephone numbers of each child’s parent(s) shall be carried in the vehicle[;]
and 19 CSR 30-61.210(2):

(2) An individual file shall be kept to identify each child and to enable the provider to communicate with the parent(s), guardian or legal custodian of the child in an emergency.  Records shall include:

*   *   *


(B)  . . . parent(s) . . . home and work telephone numbers;

*   *   *


(F) Field trip and transportation authorization.
Poskin testified that it is important to have valid phone numbers in order to reach parents if their child should become injured or sick.

B.  Attendance Records


The Department proved that Dickerson was not documenting the daily attendance of all children being cared for in her facility, thereby violating 19 CSR 30-61.210(6):

Daily attendance records shall be maintained and kept on file a minimum of one (1) year[;]
and 19 CSR 30-61.210(1):

The child care provider shall maintain accurate records to meet administrative requirements and to ensure knowledge of the individual needs of children and their families.

C.  Incident Report


Dickerson did not document the injuries sustained by B.F. on September 8, 2004, violating 19 CSR 30-61.210(4):

(4) Health information shall be retained in each child’s individual file and shall include:

*   *   *


(C) Information concerning any accident or injury to the child while at the family day care home[.]

We find that Dickerson violated 19 CSR 30-61.200(1 )(B), 19 CSR 30-61.210(6), 19 CSR 30-61.210(1), 19 CSR 30-61.200(3)(B), 19 CSR 30-61.210(2)(F), 19 CSR 30-61.210(2)(B), and 
19 CSR 30-6l.2l0(4)(C).

V.  Number of Children


The Department argues that it has established that Dickerson cared for more children than the Department authorized in violation of Regulation 19 CSR 30-61.045(3)(U):

The number and ages of children a family day care home is authorized to have in care at any one time shall be specified on the license and shall not be exceeded except as permitted within these rules[;]
and 19 CSR 30-61.105(2)(A):

(2) Licensing Capacities.


(A) If there is one (1) adult provider, the home may be licensed for . . . up to ten (10) children including a maximum of two (2) children under age two (2)[.]

There is an exception for “related” children as follows:

(2) Persons Subject to Licensure.

*   *   *

(B) Licensing rules shall not apply to children related to the provider as defined in 19 CSR 40-61.010(18).  In order to document the exemption for related children, identifying information shall be on file at the home on related children as required by 19 CSR 40-61.135 Admission Policies and Procedures.

The only exception applicable in this case is the overlap authority Dickerson had for the hours of noon to 2 p.m.  But Dickerson exceeded her licensed capacity even during her overlap period and during hours that the overlap was not in effect.

Poskin testified that she counted 20 children at the day care center on August 9, 2004, and her compliance report (Pet’r Ex. 5) lists the initials of 20 children.  Dickerson argues that there is only proof that there were 15 children there as shown in the food program record (Pet’r Ex. 7).  But the food program record only represents Dickerson’s documentation of the children enrolled in the food program, and Petitioner’s Exhibit 5 represents the total number of children that were physically present at the day care center, including the ones not enrolled in the food program.  We find that Dickerson violated 19 CSR 30-61.045(3)(U) and 30-61.105(2)(A).  

VI.  Insufficient Facility Space

The Department argues that it has established that Dickerson had insufficient square feet of usable floor space for each child in care in violation of Regulation 19 CSR 30-61.085(2)(B)1:


1.  At least thirty-five (35) square feet of usable floor space shall be provided for each child coming into the home for day care.

As noted above, the licensing regulations do not apply to children who are related to Dickerson.  This regulation appears to support this by referring to children coming into the home for day care, not children who are being cared for as a relative.  But we agree with the Department that each child – related or unrelated – who is in the facility will reduce the square feet available to the unrelated children.  As noted above, the Department proved that Dickerson cared for more than 13 children on several occasions.

As we noted in Findings of Fact 45 and 46, Dickerson’s indoor capacity was measured at 459 square feet on February 20, 2004.  Therefore, in addition to the 10 unrelated children Dickerson was licensed to care for, she had sufficient square footage to care for three related children for a total of 13 children  (459/35 = 13.11).  Because Dickerson only had 459 square feet, when she was caring for ten unrelated children, the presence of more than three related children meant that the 10 children being cared for under the license did not have the minimum of 35 square feet.


We find that Dickerson had inadequate square feet of day care space in violation of 19 CSR 30-61.085(2)(B)1.
VII.  High Chair Restraints


The Department argues that Dickerson placed a child in a high chair without restraints in violation of Regulation 19 CSR 30-61.095(1)(C):


(C) Tables and Seating Equipment.

1.  Preschool and school-age children.  Table and seating space for eating and table activities shall be available for children twelve (12) months of age and older.

2.  Infants and toddlers.  Infants and toddlers who are unable to sit at a table shall be served meals at a feeding table, high chair, infant seat or other safely designed infant seating equipment.  Equipment shall be provided which will allow a child to sit 
comfortably and securely while being fed.  Appropriate restraints shall be used.[
]

The Department presented evidence that one child who was seated in a high chair was not restrained.  The Department takes the position that regardless of the age of the child (whether the child is required to be in one), if the child is in a high chair, he or she must be properly restrained.  Poskin testified:


Q:  Are there any rules relating to placing children in high chairs?

A:  Yes.

Q:  And what are those rules?

A:  They have to be properly restrained in the highchair.

Q:  And does that only apply to certain age children?

A:  No.  Any child that’s in a highchair has to be properly restrained.

Q:  Were the children in highchairs on this day restrained?

A: One of them was not.


We give deference to the Department’s interpretation of its regulation if it is not contrary to the clear language of the regulation or a statute.
  While we question the heading of the regulation – “Infants and Toddlers” – we find that the language concerning appropriate restraints is applicable to any child who sits in a high chair.  We find that Dickerson violated Regulation 19 CSR 30-61.095(1)(C)2.
VIII.  Bread Item


Regulation 19 CSR 30-61.190(1)(A) states:

The provider shall supply and serve nourishing food according to the Meal and Snack Food Chart provided in this rule.

The Meal and Snack Food Chart requires that the lunch meal include one serving of bread or a bread alternative.  On September 9, 2004, Dickerson served a lunch meal that did not contain a bread item in violation of 19 CSR 30-61.190(1)(A).
IX.  Lack of Good Moral Character


The Department argues that Dickerson violated of 19 CSR 30-61.105(1)(D):

Caregivers shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.

The Department argues that Dickerson lied to a Department employee.  Lie means “to make an untrue statement with intent to deceive[.]”


The Department argues that Dickerson lied to Poskin on September 15, 2004, by stating that she lived at the day care center, 3317 Euclid,  when she did not.  Dickerson argues that the Department was aware where she lived.  We did not make a finding of fact that Dickerson lied regarding her address because we do not believe that she did so.  Considering the circumstances surrounding September 15, 2004, it is understandable that there would be some miscommunication between Dickerson and the state employees.  There is also conflicting evidence.  While Poskin testified that Dickerson said she lived on Euclid,
 DSS’s investigation summary states that on September 15, 2004, Dickerson stated that she lived at 7024 Theodore in Jennings.
  We find that, if anything, Dickerson made a misstatement; she did not lie about her address.

The Department also argues that Dickerson’s other violations, including transporting children without a valid license and proper documentation, and caring for children without a day care license shows a lack of good moral character and lack of qualifications to provide care.  We disagree.

We find that Dickerson committed the conduct set forth above, but determine that these are issues of inattention and miscommunication.

Poskin testified that Dickerson claimed that A.J., B.F. and J.S. were related to her when they were not.  We agree that Dickerson lied about this.  This was more than a misstatement; Dickerson listed children as relatives in reports when she knew that she was not related to them.  But we find this single lie insufficient evidence to find that Dickerson lacks good moral character.  To find that one lie destroys one’s moral character would leave few people eligible for licensure.
 


The Department has failed to show that Dickerson lacks good moral character.  We find that Dickerson has not violated 19 CSR 30-61.105(l)(D).
Summary


We affirm our order granting partial summary determination, finding that Dickerson was caring for more than four unrelated children after receiving notice of her immediate suspension in violation of § 210.211.1.  This is cause for discipline under § 210.221.1(2).


We also find cause for discipline under § 210.221.1(2) for violating the following regulations:  19 CSR 30-61.175(1)(A)10; 19 CSR 30-61.175(1)(A)1 and 3; 19 CSR 30-61.175(1)(D)1; 19 CSR 30-61.200(2)(A); 19 CSR 30-61.200(3)(A); 19 CSR 30-61.200(1)(A); 19 CSR 30-61.200(1)(B); 19 CSR 30-61.210(6); 19 CSR 30-61.210(1); 19 CSR 30-61.200(3)(B); 
19 CSR 30-61.210(2)(B) and (F); 19 CSR 30-61.210(4)(C); 19 CSR 30-61.045(3)(U); 19 CSR 30-61.105(2)(A); 19 CSR 30-61.085(2)(B)1; 19 CSR 30-61.095(1)(C)2; and 19 CSR 30-61.190(1)(A).

SO ORDERED on May 11, 2007.
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