Before the

Administrative Hearing Commission

State of Missouri

JERRY DICK,
)



)



Petitioner,
)




)


vs.

)

No. 08-0430 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 

Because Petitioner did not timely file his complaint with this Commission, we dismiss the complaint.  

Procedure


On March 6, 2008, Petitioner appealed the Director of Revenue’s (“the Director”) denial of his claim for a refund of motor vehicle tax.    

On March 24, 2008, the Director filed an answer and motion for summary determination.  The Director argues that Petitioner did not file the appeal in time.  We gave Petitioner until 
April 15, 2008, to respond to the motion, but he did not respond.  On May 5, 2008, the Director filed a supplement to the motion.  Our Regulation 1 CSR 15-3.440(3)(B)3.A provides:  

The commission may grant a motion for summary determination if any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint, and no party raises a genuine issue as to such facts.   

Findings of Fact

1.  On December 18, 2007, the Director mailed his final decision denying Petitioner’s motor vehicle tax refund claim.  The final decision gave instructions and the address to appeal to this Commission.  


2.  The 60th day after December 18, 2007, was Saturday, February 16, 2008.  Monday, February 18, 2008, was a legal holiday.

  
3.  On Tuesday, February 19, 2008, Petitioner mailed his appeal to “Dept. of Revenue, Taxation Bureau, P.O. Box 3350, Jefferson City, MO  65105.”  The Director’s general counsel’s office received it on March 3, 2008, and delivered it to this Commission on March 6, 2008.  

3.  March 6, 2008, is more than 60 days after December 18, 2007.  
Conclusions of Law


Section 144.261 provides that we have jurisdiction to hear an appeal from the Director’s decision, but requires that the appeal be filed “within sixty days after the mailing or delivery of such decision, whichever is earlier.”

Section 621.205 provides:  

1.  For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.  
2.  When the last day prescribed for performing any act prescribed by this chapter or chapter 536, RSMo, or the commission, falls on a Saturday, Sunday, or a legal holiday in this state, the performance of such act shall be timely if it is performed on the 
next succeeding day which is not a Saturday, Sunday, or legal holiday.  

(Emphasis added).  

 
This Commission is a separate agency from the Missouri Department of Revenue.  Petitioner’s appeal was addressed to the Missouri Department of Revenue and was thus transmitted to the Director, not to this Commission.  The Director delivered the appeal to this Commission.  Even if the appeal had been addressed to this Commission, we cannot consider the mailing date as the filing date because Petitioner did not send it by certified mail.  Our findings show that we did not receive the appeal within 60 days after the Director mailed his decision.  Therefore, Petitioner did not file his appeal in time.  We have no jurisdiction to hear an appeal filed out of time.
  

We grant the Director’s motion and dismiss the complaint.


SO ORDERED on June 5, 2008.



____________________________



JOHN J. KOPP 


Commissioner

	�Section 9.010.  Statutory references are to RSMo 2000.  


	�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).
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