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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 09-0211 BN



)

DIEDRE DIBAL,

)




)



Respondent.
)

DECISION


Diedre Dibal is not subject to discipline for entering into a collaborative practice agreement with a doctor because the doctor lied about her status as a doctor in Missouri.
Procedure


On February 10, 2009, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Dibal.  On March 19, 2009, Dibal was served by personal service with a copy of the complaint and our notice of complaint/notice of hearing.  On December 12, 2011, the parties filed a stipulation of facts.  On December 13, 2011, we held a telephone hearing on the complaint.  Sharie Hahn represented the Board.  Mark W. Stafford, with Holbrook & Osborn, P.A., represented Dibal.  The matter became ready for our decision on January 10, 2012, the date the transcript was filed.  
Findings of Fact

1. Dibal is licensed by the Board as a registered professional nurse (“RN”) and is recognized by the Board as a Certified Nurse Midwife (“CNM”).  Dibal’s license was current and active at all relevant times.  The RN license is renewed to April 30, 2013, and the recognition as a CNM expires April 2015.
2. Dibal was the sole member of Bethany Woman Care, LLC (“the LLC”), a professional limited liability company formed under the laws of the State of Kansas to provide the services of an RN.  The LLC no longer does business in the State of Kansas.  The LLC had a location within the State of Kansas, but did not have a business location in any other state.  The LLC was not registered to do business in the State of Missouri and was not required by law to do so.
3. Dibal had a collaborative practice agreement with Martha Hurley, M.D.  Hurley is licensed to engage in the active practice of medicine and surgery within the State of Kansas.  Hurley did not, at all relevant times, possess an active license to practice medicine and surgery in the State of Missouri.  Her license was voluntarily placed on inactive status.  Hurley is now deceased.  At all relevant times, Hurley had an active license to practice medicine and surgery in the State of Kansas, and continued to hold an active license at the time of her death on March 29, 2011.
4. Hurley did not inform Dibal that her license in Missouri was inactive and did not allow her to practice in Missouri.

5. Dibal believed inaccurately but in good faith that, at all relevant times, Hurley was actively licensed in Missouri, and that she would be authorized by law to provide consultation within the State of’ Missouri if requested.
6. Patient D.S. and her husband contacted Dibal seeking a home birth.  Originally the birth was planned to occur in the State of Kansas, but later Patient D.S. and her husband decided to have the birth at their home in Kansas City, Missouri.  At the time of the contact, Patient D.S. was receiving prenatal care from Bret Gordon, M.D. and from Stephen Gordon, M.D.
7. Patient D.S. and her husband refused to disclose to Gordon their intention of having a home birth, despite Dibal’s urging them to do so, and refused their consent authorizing Dibal to consult with Gordon or to disclose the couple’s intention of having a home birth.
8. Dibal began providing care to Patient D.S, at the 34th week of her pregnancy.
9. Patient D.S. and her husband signed an informed consent for home delivery on August 3, 2006.
10. Dibal obtained consent for Gordon to release to her the patient records of Patient D.S.  Dibal obtained the records within the limitations of the authorization.
11. On August 3, 2006, Dibal again recommended to Patient D.S. that she disclose to Gordon her intention to have a home delivery.
12. Hurley and Dibal reviewed the patient record for Patient D.S. on August 30, 2006.
13. Patient D.S. called Dibal on September 2, 2006 at approximately 1100 hours with contractions at 10 minutes apart.  Dibal went to the patient’s home to check on the patient, and recorded fetal heart tones (“FHT”) of 140, cervix effaced 80%, dilation of 2-3 cms, and the fetal head at -2 station in occiput posterior position.  She left after checking on Patient D.S.
14. Dibal returned to the home of Patient D.S. on September 2, 2006 at approximately 1400 hours.
15. Dibal assessed FHT using a Doppler.  At all times the Doppler was functional.
16. At 1430 hours, dilation had increased to 5-6 ems, and effacement was 100%.  The fetal head remained at station -2.  Dibal remained at the patient’s home at this time.
17. At approximately 1800 hours, “bloody show” was documented as observed and noted to be within normal limits.
18. Dibal performed a vaginal exam at 2100 hours, noting dilation at 7 cms, fetal head at -1 station, and amniotic sac that was intact and bulging.
19. At 2330 hours, Dibal documented spontaneous rupture of the amniotic sac.  The fluid was also noted as being clear.
20. On September 3, 2006, at 0330 hours, dilation had increased to 8-9 cms, the fetal head was at –1 to 0 stations.
21. The fetal position had remained occiput posterior through the labor.  At 0530 hours, Dibal documented efforts to rotate to an occiput anterior position.
22. Dibal was called away at approximately 0600 hours.  She had advised Patient D.S. and her husband that being called away was a possibility and that if that happened a relief midwife would be called.  The relief midwife was experienced with home births.  The relief midwife arrived at approximately 0630 hours, accompanied by an apprentice.  The apprentice observed and took notes dictated by the relief midwife.  Dibal did not leave until the relief midwife arrived.
23. At 1048 hours the relief midwife documented a discussion with the patient regarding transfer to the hospital, with the patient declining transfer.
24. Dibal returned to the home of Patient D.S. at approximately 1140 hours.  The relief midwife and apprentice/student remained.  The fetal position was noted as occiput anterior.
25. Light meconium was noted at 1203 hours when the perineum was blotted with a sterile 4 x 4.  No other meconium release occurred throughout labor.
26. At 1209 hours, Dibal discussed options with Patient D.S. and her husband.  Options included rest with no pushing, continued pushing, or transfer to a hospital.  The patient elected to rest.
27. At 1238 hours, Dibal again discussed the plan of care with Patient D.S.
28. At 1420 hours, Dibal noted FHTs at 110 without contractions, with decreases to 70s following contractions.  Dibal again reviewed the options with the patient, including the recommendation to transfer to Gordon.  This time the patient agreed with the recommendation to transfer.  Dibal called Gordon, who asked whether Dibal believed a vaginal birth was an option.  Dibal advised Gordon that because of the mother’s exhaustion and baby’s fatigue, a vaginal birth was not recommended.
29. The mother was transported to St. Joseph Hospital.  During transport FHTs were in the 120s.
30. Following birth by Cesarean section, Patient D.B. delivered a baby boy.  He was transported to Children’s Mercy Hospital, where he was pronounced dead at four days of age.

Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Dibal has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066:

2. The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 35.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

***

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

***
(12) Violation of any professional trust or confidence[.]

Subdivision (5)

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.

Collaborative Practice Arrangement


The Board narrowed the allegations in its complaint to the allegation that Dibal failed to have an appropriate collaborative practice arrangement in order to practice in Missouri.
  The Board argues that it was both Dibal’s and Hurley’s responsibility to ensure that all conditions were met so that Dibal could practice as a CNM in Missouri.  The parties agree that Hurley did not tell Dibal that her license in Missouri was reduced to inactive status and therefore would not allow either of them to practice here.


Hurley had a duty to Dibal and the patients at issue, but failed to conduct herself in a reasonable and required manner.  That omission is not the fault of Dibal, nor was it her responsibility.  No more than it would be the responsibility of a nurse working under a doctor in a hospital to check that doctor’s licensing status before following an order.  In addition, the facts, as stipulated, show that Dibal’s patient refused several reasonable recommendations for appropriate care on several occasions.  Those decisions ultimately had an adverse impact on the care D.S. received.

We do not find incompetence or misconduct.  It is more problematic whether Dibal’s conduct in failing to check the status of her collaborative physician constituted gross negligence.  In this case, we find that the doctor had a duty to inform Dibal and failed to do so to the detriment of the patient.  The Board provided no expert testimony, but expert testimony is required to prove that “the individual engaged in a gross deviation from the standard of care.”
  We will not impose a standard of strict liability for nurses to ensure the license status of other medical professionals – including doctors.  We do not find that Dibal was grossly negligent.

There is no cause for discipline under § 335.066.2(5).

Subdivision (12)


Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


Medical professionals are of course responsible for their own conduct.  If they learn of some deficiency related to another regulated medical professional, they may have an obligation 
to share that deficiency.  But this Commission will not impose a duty on a licensed medical professional (who in cases where they do not have an obligation to do so) to check the license of others where they do not have a legitimate reason to believe that professional to be questioned.  Hurley was required to inform her patients and the medical staff she worked with that she could no longer practice in Missouri.  She did not do so.  Dibal trusted Hurley and continued working under the collaborative practice agreement she executed with Hurley while Hurley was properly licensed to practice in Missouri.

We find no violation of professional trust or confidence.  There is no cause for discipline under § 335.066.2(12).

Conclusion

Dibal’s collaborative practice agreement was violated by Hurley, who is ultimately responsible for any violation of the agreement.  Failure of a board or boards to coordinate specific licensure practice and to adequately publicize the status of a license in an easily accessible manner for the protection of the public, patients, and other licensed professionals that rely on them are not issues this Commission will superintend or otherwise address. 
Summary


Dibal is not subject to discipline under § 335.066.2(5) and (12).

SO ORDERED on December 12, 2012.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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