Before the
Administrative Hearing Commission
State of Missouri





MISSOURI BOARD FOR ARCHITECTS,	)
PROFESSIONAL ENGINEERS, 	)
PROFESSIONAL LAND SURVEYORS	)
AND LANDSCAPE ARCHITECTS, 	)
		)
		Petitioner,	)
			)
	vs.		)		No. 08-1729 AR
			)
DIAMOND H, INC.,		)
			)
		Respondent.	)


DECISION 

	The Missouri Board for Architects, Professional Engineers, Professional Land Surveyors and Landscape Architects (“the Board”) has not shown cause to impose a civil penalty on Diamond H, Inc., for engaging in the unlicensed practice of engineering or for holding itself out as an engineering firm.  We cancel the hearing.  
Procedure

	The Board filed a complaint on October 7, 2008.  The Board filed its first amended complaint on December 17, 2008.  The Board filed a motion for summary decision on 
January 29, 2009.  
	On February 11, 2009, John C. Harlan, president and registered agent of Diamond H, a corporation, filed a document purporting to be an answer to the first amended complaint without 

[bookmark: FN[FN6]][bookmark: FN_B6]responding to the motion for summary decision.  Only a licensed attorney may file an answer or a response to a motion on behalf of a corporation.[footnoteRef:2]  Harlan also attempted to file an answer to the Board’s request for admissions.  The Board argues that the response to the request for admissions is untimely and is not properly signed.  A failure to timely answer a request for admissions may establish the matters asserted in the request without further proof.[footnoteRef:3]  That rule applies to all parties, including those acting without an attorney.[footnoteRef:4]  Harlan admits the facts asserted in the request for admissions, but disputes the conclusions set forth in the request for admissions.  The General Assembly and the courts have instructed that we must: [footnoteRef:5] [2: Regulation 1 CSR 15-3.250(3); Reed v. Labor and Indus. Relations Comm'n, 789 S.W.2d 19 (Mo. banc 1990).  ]  [3: Supreme Court Rule 59.01, as applied to our proceedings by § 536.073.2, RSMo 2000, and 1 CSR 15-3.420(1); Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985); and Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  ]  [4: Dynamic Computer Solutions, Inc. v. Midwest Marketing Ins. Agency, 91 S.W.3d 708, 715-16 (Mo. App., W.D. 2002).  ]  [5: Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  ] 

[bookmark: sp_999_1][bookmark: SDU_1]make an independent assessment of the facts to determine whether cause for disciplining a licensee exists . . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission.

Therefore, we make an independent determination whether the admitted facts are a basis for the imposition of a civil penalty.  On February 18, 2009, the Board filed a motion to grant standing motion for summary decision.  
	Our Regulation 1 CSR 15-3.446(5)(A) provides:  
The commission may grant a motion for summary decision if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts. 

Findings of Fact
1. Diamond H was incorporated in the State of Texas.  On July 6, 1999, Diamond H filed an Application for Foreign Corporation for a Certificate of Authority with the Missouri 


Secretary of State.  Question 6 on the application stated:  “The specific purpose(s) of its business in Missouri are:”  Diamond H responded “consulting engineering, construction.”  The Missouri Secretary of State issued the certificate of authority on July 6, 1999.   
2. Diamond H has never obtained a certificate of authority from the Board to practice engineering.  
3. On March 10, 2008, Diamond H amended its articles of incorporation to remove “consulting engineering” as one of its purposes.  
Conclusions of Law
	The Board relies on § 327.076.2(1) and (2),[footnoteRef:6] which provides:  [6: 	Statutory references are to RSMo Supp. 2008, unless otherwise noted.  ] 

The board may cause a complaint to be filed with the administrative hearing commission, as provided in chapter 621, RSMo, against any unlicensed person who: 

(1) Engages in or offers to render or engage in the practice of architecture, professional engineering, land surveying, or landscape architecture; 

(2) Uses or employs titles defined and protected by this chapter, or implies authorization to provide or offer professional services, or otherwise uses or advertises any title, word, figure, sign, card, advertisement, or other symbol or description tending to convey the impression that the person is licensed or holds a certificate of authority to practice architecture, professional engineering, land surveying, or landscape architecture[.]

Section 327.011(10) defines “person” to include a corporation.  

	Section 327.076.4 provides:  

If the board files a complaint with the administrative hearing commission, the proceedings shall be conducted in accordance with the provisions of chapter 621, RSMo.  Upon a finding by the administrative hearing commission that the grounds provided in subsection 2 of this section for disciplinary action are met, the board may, either singularly or in combination with other 




provisions of this chapter, impose a civil penalty as provided for in section 327.077 against the person named in the complaint.  

Section 327.181 provides:  

1.  Any person practices in Missouri as a professional engineer who renders or offers to render or holds himself or herself out as willing or able to render any service or creative work, the adequate performance of which requires engineering education, training, and experience in the application of special knowledge of the mathematical, physical, and engineering sciences to such services or creative work as consultation, investigation, evaluation, planning and design of engineering works and systems, engineering teaching of advanced engineering subjects or courses related thereto, engineering surveys, the coordination of services furnished by structural, civil, mechanical and electrical engineers and other consultants as they relate to engineering work and the inspection of construction for the purpose of compliance with drawings and specifications, any of which embraces such service or work either public or private, in connection with any utilities, structures, buildings, machines, equipment, processes, work systems or projects and including such architectural work as is incidental to the practice of engineering; or who uses the title “professional engineer” or “consulting engineer” or the word “engineer” alone or preceded by any word indicating or implying that such person is or holds himself or herself out to be a professional engineer, or who shall use any word or words, letters, figures, degrees, titles or other description indicating or implying that such person is a professional engineer or is willing or able to practice engineering.

2.  Notwithstanding any provision of subsection 1 of this section, any person using the word “engineer”, “engineers”, or “engineering”, alone or preceded by any word, or in combination with any words, may do so without being subject to disciplinary action by the board so long as such use is reflective of that person's profession or vocation and is clearly not indicating or implying that such person is holding himself or herself out as being a professional engineer or is willing or able to practice engineering as defined in this section.

(Emphasis added).  The Board argues that Diamond H engaged in the practice of engineering without a license by using the words “consulting engineering” on its application for a certificate of authority with the Missouri Secretary of State.  Setting up a corporation in Missouri with the 


intended purpose of performing consulting engineering does not indicate or imply that the corporation already holds a license in Missouri.  This is merely preliminary paperwork.  
	The Board argues that Diamond H held itself out as a professional engineer in Missouri. To “hold out” is “to represent to be.”[footnoteRef:7]  For a foreign corporation to apply for a certificate of authority from the Missouri Secretary of State for consulting engineering is not holding out or representing that the firm is already licensed in Missouri.  The Board quotes § 327.181.1, but fails to quote subsection 2.  The use of the term “consulting engineering” was merely reflective of the corporation’s profession and is not indicating or implying that the firm was holding itself out as a professional engineer or was willing and able to practice as a professional engineer.    [7: MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 592 (11th ed. 2004).  ] 

	The Board argues that Diamond H violated § 327.401.2, which provides: 
Any domestic corporation formed under the corporation law of this state, or any foreign corporation, now or hereafter organized and having as one of its purposes the practicing of . . . professional engineering . . . . shall obtain a certificate of authority for each profession named in the articles of incorporation or articles of organization from the board[.]

There is nothing in this statute that prohibits a foreign corporation from obtaining a certificate of authority from the Secretary of State before obtaining a certificate of authority from the Board.  Further, the Board cites nothing that would make a violation of § 327.401 cause for the imposition of a civil penalty.  
	Unlicensed persons may be subject to a civil penalty for performing any of the actions enumerated in § 327.076.2, but the Board has not shown that Diamond H engaged in or offered to render or engage in the practice of engineering, or that it used or employed titles implying that it was authorized to provide or offer professional services.  The Board has established no basis for a civil penalty under § 327.076.4.  


Summary
	We find no cause to impose a civil penalty on Diamond H.  We deny the Board’s motion to grant the standing motion for summary decision.  We cancel the hearing.  
	SO ORDERED on March 5, 2009.


		________________________________
		JOHN J. KOPP  
		Commissioner
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