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DECISION 


Joseph M. DiCapo is subject to discipline because he violated a statute and enabled another person to violate a regulation.  He is also subject to discipline for incompetence, misconduct, fraud, misrepresentation, dishonesty, and violation of professional trust or confidence.  

Procedure


On August 19, 2005, the Missouri Board of Pharmacy (“the Board”) filed a complaint asserting that DiCapo’s pharmacist license is subject to discipline.  


This Commission convened a hearing on the complaint on March 29, 2007.  Lanette R. Gooch and Robert K. Angstead, with Newman, Comley & Ruth, P.C., represented the Board.  Johnny K. Richardson, with Brydon, Swearengen & England, P.C., represented DiCapo.  The Board filed the last written argument on July 23, 2007.

Findings of Fact

1. DiCapo is licensed by the Board as a registered pharmacist.  The license was current and active at all relevant times.  
2. In 1996 and 1997, DiCapo was the pharmacist-in-charge (“PIC”) at Mid-America Pharmacy (“Mid-America”) in Kansas City, Missouri.  Mid-America supplied pharmaceuticals to long-term care facilities and was not a retail pharmacy.   
3. In 1995 through 1997, C.D. Smith Drug Company “(C.D. Smith”) was Mid-America’s drug wholesaler.  Mid-America had an account, No. 15367, with C.D. Smith when DiCapo went to work at Mid-America.  
4. Sometime in 1995 or 1996, Lou Ferro, the owner of Home Care Pharmacy and FKC, approached DiCapo regarding the possibility of Mid-America becoming a distributor to sell pharmaceuticals to Ferro’s pharmacy businesses.  DiCapo had previously worked with Ferro’s wife at another pharmacy.    
5. DiCapo spoke to Mr. Claussen, one of the owners of Mid-America, about Ferro’s proposal.  Claussen met with DiCapo and Ferro to discuss the proposal, and Claussen instructed DiCapo to proceed with the plan for Mid-America to become a distributor.  DiCapo requested paperwork from the Board to obtain a distributor’s license.  Claussen then changed his mind and decided that he did not want Mid-America to establish a distributorship.  Mid-America’s owners instructed DiCapo not to proceed with obtaining a distributor’s license.  
6. Ferro persisted in contacting DiCapo and told him that Mid-America could make up to five percent of its gross sales to another pharmacy without the requirement of having a distributor’s license.  
7. On October 25, 1996, a sales representative for C.D. Smith completed a “Setup Form” to establish another account for Mid-America.  The form listed the shipping address as 
8540 Blue Ridge, which was the physical address of Mid-America, and the billing address as P.O. Box 28662.  The account number listed on the form for billing purposes was 15368.  DiCapo was listed as the contact person.
  Mid-America did not authorize DiCapo to open account No. 15368, and its owners were not aware of the account.

8. Ferro called DiCapo and gave him lists of medications that he wanted, and DiCapo ordered them from C.D. Smith.  Beginning in November 1996, DiCapo ordered the drugs under the name of Mid-America under account No. 15368.  The “ship to” address on the invoices from C.D. Smith was Mid-America Pharmacy, 8540 Blue Ridge, and the “bill to” address was Mid-America Pharmacy, P.O. Box 28662.  Ferro and DiCapo agreed that DiCapo would receive one percent of the purchase price.  In November 1996, DiCapo paid for the drugs on account No. 15368 by cashier’s checks in his name.  
9. DiCapo was the proprietor of JMD Consulting.  In December 1996, DiCapo opened a checking account in the name of JMD Consulting.  The address on the checks was P.O. Box 28662.  Neither DiCapo nor JMD Consulting was licensed as a pharmacy or distributor.  After establishing the checking account, DiCapo paid for the drugs on account No. 15368 with checks drawn on JMD Consulting’s account.  DiCapo obtained the drugs at a discount because Mid-America participated in a drug buying group.  Mid-America’s contract with the drug buying group, which DiCapo had signed on behalf of Mid-America, provided that drugs would be purchased only for use by nursing home patients, physicians, and employees in facilities serviced by Mid-America.  
10. After he received the drugs on account No. 15368 at Mid-America, DiCapo put them in his car and took them to Ferro’s pharmacies, Home Care Pharmacy and FKC.  DiCapo kept the invoices in his car or at his home.  
11. Mid-America was not licensed as a drug distributor.  
12. DiCapo was not licensed as a drug distributor.  
13. JMD Consulting was not licensed as a pharmacy or as a drug distributor.  
14. FKC was licensed as a drug distributor.  Home Care Pharmacy was licensed as a pharmacy.  
15. The owners of Mid-America were not aware of account No. 15368 or that drugs were ordered under account No. 15368; thus, no transactions through that account were recorded as sales on Mid-America’s books.  
16. The purchases on account No. 15368 in 1996 were $160,649.57. 
17.  In 1996, Mid-America’s sales were approximately $3,900,000.  
18. The last purchase on account No. 15368 was in March 1997.  
19. The purchases on account No. 15368 in 1997 were $310,603.52.  
20. In 1997, Mid-America’s sales were approximately $5,000,000.
21. A legend drug is a drug that cannot be sold without an authorized prescription from a physician.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint under § 338.055.2.
  The Board has the burden to prove that DiCapo has committed an act for which the law allows discipline.
  

I.  Discipline Against Distributor License

The Board asserts that there is cause to discipline DiCapo under § 338.353.1, RSMo Supp. 2002, which provides: 

The board of pharmacy is hereby authorized and empowered, when complaints, examinations or inspection of a wholesale drug distributor or pharmacy distributor disclose to the board that a wholesale drug distributorship or pharmacy distributorship is not being operated or conducted according to such legal rules and regulations and the laws of Missouri or any other state or the federal government with respect thereto, to cause a complaint to be filed before the administrative hearing commission pursuant to chapter 621, RSMo, charging the holder of a license to operate a drug distributorship or pharmacy wholesale operation constituting grounds for discipline in accordance with section 338.055.  

(Emphasis added.)  DiCapo argues that this statute does not provide for discipline of his pharmacist license, and we agree.  This statute provides for discipline against “the holder of a license to operate a drug distributorship or pharmacy wholesale operation.”  DiCapo is licensed as a pharmacist and does not hold a license to operate a drug distributorship or pharmacy wholesale operation.  The essence of the Board’s complaint is that DiCapo facilitated an unlicensed distributorship.  We cannot discipline DiCapo’s license under § 338.353.1.  
II.  Unlicensed Distributorship
Section 338.333.1, RSMo 1994, provided:  

No person or distribution outlet shall act as a wholesale drug distributor or pharmacy distributor without first obtaining license to do so from the Missouri board of pharmacy and paying the required fee. . . .
Section 338.330, RSMo 1994, provided the following definitions:  
(2) “Pharmacy distributor”, any licensed pharmacy, as defined in section 338.210, engaged in the delivery or distribution of legend drugs to any other licensed pharmacy where such delivery or distribution constitutes at least five percent of the total gross sales of such pharmacy; 
(3) “Wholesale drug distributor”, anyone engaged in the delivery or distribution of legend drugs from any location and who is involved in the actual, constructive or attempted transfer of a drug or drug related device in this state, other than to the ultimate consumer.  This shall include, but not be limited to, drug wholesalers, repackagers and manufacturers which are engaged in the delivery or distribution of drugs in this state, with facilities located in this state or in any other state or jurisdiction.  

The Board argues that DiCapo caused Mid-America to act as a pharmacy distributor without a license because delivery or distribution of legend drugs constituted at least five percent of its gross sales.  We do not agree that Mid-America acted as a pharmacy distributor.  Even though the sales on account No. 15368 were invoiced to Mid-America, DiCapo paid for them with cashier’s checks in his name or with checks drawn on the account of JMD Consulting, of which DiCapo was the proprietor.  DiCapo was not the CEO of, nor was he acting as an agent of, Mid-America.  These sales are not attributable to Mid-America.  


Section 338.330(3) defines a wholesale drug distributor as anyone engaged in the delivery or distribution of legend drugs from any location and who is involved in the actual, constructive or attempted transfer of a drug in this state, other than to the ultimate consumer.  Mid-America was not a wholesale drug distributor because it was not involved in the transfer of drugs other than to the ultimate consumer.  DiCapo engaged in the delivery or distribution of drugs and was involved in the transfer of a drug other than to the ultimate consumer.  DiCapo ordered the drugs and personally delivered them in his car to Ferro’s pharmacies.  Therefore, DiCapo violated § 338.333.1 by acting as a wholesale drug distributor without a license.   

The Board alleges that DiCapo is subject to discipline under § 338.055.2(6)
 for:  

[v]iolation of, or assisting or enabling any person to violate, any provision of this chapter, or any lawful rule or regulation adopted pursuant to this chapter; 
and under § 338.055.2(15) for: 

[v]iolation of the drug laws or rules and regulations of this state, any other state or the federal government[.]   

Because DiCapo violated § 338.333.1, he is subject to discipline under § 338.055.2(6) and (15).   


The Board also alleges that as PIC, DiCapo violated Regulation 4 CSR 220-2.090(2), which provided:  

(2) The responsibilities of a pharmacist-in-charge, at a minimum, will include: 
*   *   *


(W) Assure full compliance with all state and federal drug laws and rules; 
*   *   *


(Z) Maintain compliance with all state and federal laws governing drug distributor activities and assure that appropriate licensure as a drug distributor is secured if lawful thresholds for unlicensed drug distributions are exceeded[.]

Though DiCapo violated the drug laws and rules himself, he did not cause Mid-America to fail to comply with the drug laws and rules.  Therefore, we do not find a violation of Regulation 4 CSR 220-2.090(2).  

The Board also alleges that DiCapo’s conduct violated Regulation 4 CSR 220-5.020(1), which provided:  

As defined in section 338.315, RSMo, pharmacies and all individuals employed by pharmacies shall purchase or receive legend drugs only from a licensed or registered drug distributor or licensed pharmacy.  For purposes of this rule, the term drug distributor is used to define anyone engaged in an activity as defined in section 338.330, RSMo.[
]  

DiCapo caused FKC and Home Care Pharmacy to receive drugs from a wholesale drug distributor or pharmacy that was not licensed by the Board.  There is cause to discipline DiCapo under § 338.055.2(6) because he enabled FKC and Home Care Pharmacy to violate this regulation.   


In written argument, the Board cites § 338.315, RSMo 1994, which provided:  

It shall be unlawful for any pharmacist, pharmacy owner or person employed by a pharmacy to knowingly purchase or receive any legend drugs from other than a licensed or registered drug distributor or licensed pharmacy.  Any person who violates the provisions of this section shall, upon conviction, be adjudged guilty of a class A misdemeanor.  Any subsequent conviction shall constitute a class D felony. 

The Board argues that DiCapo assisted Ferro, FKC, and Home Care Pharmacy to violate 

§ 338.315.  However, § 338.315 is not cited in the Board’s complaint.  We cannot find cause for discipline for violation of a law not cited in the complaint.


We find cause to discipline DiCapo under § 338.055.2(6) and (15) for violating 
§ 338.333.1, and under § 338.055.2(6) for enabling FKC and Home Care Pharmacy to violate Regulation 4 CSR 220-5.020(1).  

III.  Incompetence, Misconduct, Gross Negligence, Fraud, 
Misrepresentation, or Dishonesty


The Board asserts that DiCapo’s license is subject to discipline under § 338.055.2(5) for: 

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulation by this chapter[.]  

Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability.
  Misconduct means “the willful doing of an act with a wrongful 
intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.
  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”
 Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  

 
DiCapo established a secret account, unbeknownst to his employer and contrary to his employer’s express wishes, and used that account for the purchase of drugs on behalf of his employer, though his employer was unaware of the purchases.  DiCapo used his employer’s name for the distribution of legend drugs even though his employer was not licensed as a distributor.  DiCapo generally lacked the disposition to use his professional abilities to perform his duties.  There is cause to discipline his license for incompetence.  Because this was intentional wrongdoing, there is cause to discipline his license for misconduct.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.  

DiCapo established an account number to be billed in the name of Mid-America.  He channeled drug purchases under the guise of that account and caused them to be invoiced in the name of Mid-America even though Mid-America was unaware of the purchases and DiCapo was actually paying for them with cashier’s checks or checks drawn on JMD Consulting’s account.  
DiCapo misrepresented that Mid-America was the purchaser of the drugs.  We find cause to discipline for fraud, misrepresentation and dishonesty.  

We find cause to discipline DiCapo under § 338.055.2(5) for incompetence, misconduct, fraud, misrepresentation and dishonesty.  
IV.  Violation of Professional Trust or Confidence

The Board asserts that DiCapo is subject to discipline under § 338.055.2(13) for violation of a professional trust or confidence.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  By establishing a secret account and purchasing drugs in his employer’s name without his employer’s knowledge, and contrary to his employer’s wishes, DiCapo violated the professional trust or confidence that his employer placed in him.  We find cause to discipline under 
§ 338.055.2(13).
Summary


We find cause to discipline DiCapo’s pharmacist license under § 338.055.2(5), (6), (13) and (15).

SO ORDERED on October 1, 2007.



________________________________



JOHN J. KOPP  



Commissioner

�DiCapo asserts that he “never completed any documents to apply for or to set up the account with CD Smith.”  (Resp. Brief at 4.)  However, it is clear that DiCapo instigated setting up the account.  


�DiCapo first testified that he set up the account before Claussen informed him that Mid-America did not wish to proceed with becoming a distributor.  (Tr. at 112, 156.)  Wilson Winch, the Board’s investigator, testified that DiCapo admitted that he went ahead and established the account even though Claussen had changed his mind.  (Tr. at 41-42.)  DiCapo later testified that he set up the account on Claussen’s direction but that the setup form “sat in a file,” and when Claussen changed his mind, DiCapo “decided to go ahead and do this anyway,” and the form was then completed with two different account numbers for billing and shipping purposes.  (Tr. at 157-58.)    


	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.	


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�Section 338.055.2(5), (6), (13) and (15), cited in the Board’s complaint, has not been amended since the time of the conduct at issue in this case.  


�The Board’s complaint cites the current version of Regulation 4 CSR 220-5.020(1).  However, at the hearing the parties agreed (and we also agree) that this case is governed by the law in effect at the time of the conduct in question.  (Tr. at 173.)  Exhibit 2 includes the version in effect at the time of the conduct in question, as well as subsequent amendments.  


�Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).  


	�Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


	�Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm'n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).


	�Id. at 533.


	�Id.


	12State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. banc 1910).  


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  


	14Missouri Dental Bd. v. Bailey, 731 S.W.2d 272, 274-75 (Mo. App., W.D. 1987).   


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).


	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  
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