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)
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)

BRIAN DEXTER,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On January 24, 2000, the State Board of Nursing filed a complaint seeking to discipline the practical nurse (LPN) license and registered professional nurse (RN) license of Brian Dexter for pleading guilty to certain crimes.  On April 3, 2000, the Board filed a motion, with exhibits, for summary determination of the complaint.  Pursuant to section 536.073.3,
 our Regulation 

1 CSR 15-2.450(4)(C) provides that we may decide this case in either party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle either party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).    


The Board relies in part on the requests for admissions that it served on Dexter on March 1, 2000.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes 

the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact or any application of law to fact.  Linde v. Kilbourne, 543 S.W.2d 543, 545-46 (Mo. App., K.C.D. 1976).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073.2 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Dexter until May 3, 2000, to respond to the motion.  Dexter did not respond. Therefore, the following facts, as established by the Board’s admissions and certified court records, are undisputed.  

Findings of Fact

1. On May 4, 1994, the Board licensed Dexter as an LPN, License No. PN049310, which is current and active.  

2. On January 17, 1997, the Board licensed Dexter as RN, License No. RN144868, which was current and active until it lapsed on April 30, 1999.  

3. On February 4, 1999, in the Circuit Court of Platte County found Dexter guilty, on his plea of guilty, of the following offenses in the following three cases, each styled State of Missouri v. Dexter:

I. Class C felony receiving stolen property, over $150 in value, under section 570.080 in Count I of Case No. 98CF01088 and in Case No. 98CF01238.  

II. Class C felony possession of a controlled substance, more than 35 grams of marijuana, under section 195.202 in Count II of Case No. 98CF01088.

III. Class B felony sale of a controlled substance, methamphetamine, under section 195.211 in Case No. 98CF01593.

For those offenses, the court imposed concurrent sentences of seven years in the custody of the Division of Adult Institutions.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint against Dexter’s current LPN license and lapsed RN license (licenses).  Section 335.066.2.  The Board has the burden of proving that Dexter has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Board argues that Dexter’s licenses are subject to discipline under section 335.066.2(2), which provides:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes: 

*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]  

(Emphasis added.)  

That statute allows discipline for pleading guilty to:  (a) any offense reasonably related to the qualifications, functions or duties of an LPN or an RN, (b) any offense an essential element of which is fraud, (c) any offense an essential element of which is dishonesty (d) any offense an 

essential element of which is an act of violence, or (e) any offense involving moral turpitude.  The Board cites Dexter’s guilty pleas to three criminal offenses as acts permitting discipline.  We rule on those fifteen charges as follows.  

I.  Receiving Stolen Property

Section 570.080, RSMo 1994, provides:

1.  A person commits the crime of receiving stolen property if for the purpose of depriving the owner of a lawful interest therein, he receives, retains or disposes of property of another knowing that it has been stolen, or believing that it has been stolen. 

*   *   *

3.  Receiving stolen property is a class A misdemeanor unless the property involved has a value of one hundred fifty dollars or more, or the person receiving the property is a dealer in goods of the type in question, in which cases receiving stolen property is a class C felony. 

(Emphasis added.)  

(a)  Reasonably Related 

The qualifications of both an LPN and an RN include “good moral character.”  Section 335.046.  Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 

(La. 1959), and Florida Bd. of Bar Examiners Re: G.W.L., 364 So.2d 454, 458 (Fla. 1978).  Because receiving stolen property shows a lack of respect for the law and the rights of others, it shows a lack of good moral character.  Therefore, we grant the Board’s motion and conclude that Dexter’s guilty pleas to receiving stolen property are cause to discipline his licenses for pleading guilty to an offense reasonably related to the qualifications, functions or duties of an LPN and 

an RN.  

(b)  Essential Element of Fraud

An essential element is one that must be proven in every case to obtain a conviction.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is not an essential element of receiving stolen property.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It requires the intent that others rely on a misrepresentation.  Sofka v. Thal, 662 S.W.2d 502, 506 (Mo. banc 1983).  Those acts are not required for a conviction in every case under section 570.080.  Therefore, we conclude that Dexter’s guilty pleas to receiving stolen property are not cause to discipline his licenses for pleading guilty to an offense an essential element of which is fraud.  

(c)  Essential Element of Dishonesty

Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  In every case, section 570.080  requires proof of a purpose to deprive an owner of their property, which is a lack of integrity.  Therefore, dishonesty is an essential element of that offense.  We conclude that Dexter’s guilty pleas to receiving stolen property are cause to discipline his licenses for pleading guilty to an offense an essential element of which is dishonesty.  

(d)  Essential Element of Violence

Violence is the exertion of physical force so as to injure.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1319 (10th Ed. 1993).  No such act is required for a conviction in every case under section 570.080.  Therefore, we conclude that Dexter’s guilty pleas to receiving stolen property are not cause to discipline his licenses for pleading guilty to an offense of which an act of violence is an essential element. 

(e)  Involving Moral Turpitude

“Moral turpitude” is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).  Receiving stolen property is contrary to justice, honesty, and good morals.  Therefore, it is an offense involving moral turpitude.  We grant the Board’s motion and conclude that Dexter’s guilty pleas to receiving stolen property are cause to discipline his licenses for pleading guilty to an offense involving moral turpitude.  

II.  Possessing a Controlled Substance

Section 195.202, RSMo 1994, provides:

1.  Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance. 

2.  Any person who violates this section with respect to any controlled substance except thirty-five grams or less of marijuana is guilty of a class C felony. 

3.  Any person who violates this section with respect to not more than thirty-five grams of marijuana is guilty of a class A misdemeanor. 

(Emphasis added.) 

(a)  Reasonably Related 

The functions and duties of an RN include the handling of controlled substances.  Section 335.016(10)(c).  The functions or duties of an LPN include delivering health care under the direction of an RN.  Section 335.016(9).  Therefore, offenses involving controlled substances are 

reasonably related to the functions or duties of both an LPN and an RN.  We conclude that Dexter’s guilty plea to possessing a controlled substance without authority is cause to discipline his licenses for pleading guilty to an offense reasonably related to the functions and duties of an LPN and an RN.  

(b)  Essential Element of Fraud

Fraud is not necessary for any conviction under section 195.202.  Therefore, fraud is not an essential element of that offense.  Therefore, we conclude that Dexter’s guilty plea to possessing marijuana is not cause to discipline his licenses for pleading guilty to a crime an essential element of which is fraud.  

(c)  Essential Element of Dishonesty

As a nurse whose duty it is to handle controlled substances, Dexter must have known that possessing marijuana violated the law.  In that sense, his conduct demonstrates a lack of integrity and was dishonest.  However, under section 335.066.2(2), whether Dexter’s conduct was dishonest is not an issue.  

Section 335.066.2(2) allows discipline only if Dexter pleaded guilty to “any offense an essential element of which is . . . dishonesty[.]” (emphasis added).  We cannot ignore the emphasized words; we must give meaning to them.  State ex rel. Missouri State Bd. of Regis’n for the Healing Arts v. Southworth, 704 S.W.2d 219, 225 (Mo. banc 1986) (quoting Brown Group, Inc. v. Administrative Hearing Comm’n, 649 S.W.2d 874, 881 (Mo. banc 1983)).  

We determine the essential elements of an offense by looking to its statutory language.

Dishonesty or fraud must be an essential element of the crime.  In other words, the question is not whether this particular respondent was in fact guilty of a dishonest . . .  intent; rather, the question is whether the offense with which he was charged and to which he pleaded guilty is one necessitating proof of fraud or dishonesty—that is, always requiring that fraud or dishonesty be present as an element of the offense.

(Emphasis added.)  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 

(Mo. App., K.C.D. 1961).  The issue is whether dishonesty is present in section 195.202 and must be present for a conviction in every case under that statute.  Whether dishonesty is present in the facts of Dexter’s particular case is irrelevant. 

State ex rel. Atkins involved a statute with language identical to the language of section 335.066.2(2) at issue here.  Section 326.130.1(2), RSMo 1959, allowed discipline if the licensee had been “[c]onvicted of any crime, an essential element of which is dishonesty[.]”  The licensee was an accountant.  He had been convicted of willfully failing to file a tax return—that is, he knew a return was due.  The court agreed that the licensee had been convicted of “purposeful, deliberate and intentional” failure to file what he knew he was required to file.  Id. at 486.  Nevertheless, it held that conviction of that crime did not establish cause for discipline. 

Dishonesty was not an essential element of the offense because:  

[D]ishonesty has nothing to do with this particular offense.  Under the circumstances enumerated in the preceding paragraph, the taxpayer is guilty of the misdemeanor in question if he fails to file his return on time and if such action is wilful.  These—and these alone—are the requirements of the offense.  

Id. at 485-86.  The court’s analysis applied the definitions of dishonesty that we have used, and others in a similar vein, and held that the licensee’s knowing violation of the law was not cause for discipline:  

Appellant in attempting to show that the offense involves dishonesty has relied upon various dictionary definitions of this term.  For instance in its brief appellant relies upon the definition contained in Black’s Law Dictionary (4th Edition):  ‘Disposition to lie, cheat, or defraud; untrustworthiness; lack of integrity.’  Then 

upon Webster’s New International Dictionary (2d Edition):  ‘Want of honesty, probity or integrity in principle; want of fairness and straightforwardness; disposition to defraud or betray, faithlessness.’


Returning again to the simple requirements of the statute in question, how can it be said, by any line of reasoning, that dishonesty is always an element of this offense?  The crime is obviously one which is malum prohibitum, not malum in se. 

*   *   *

How can it be said that there is necessarily and always a disposition on such a man’s part ‘to lie, cheat or defraud?  How can it be said that he is necessarily and always ‘untrustworthy and lacks integrity?’ How can it be said that he is necessarily and always wanting in honesty, probity or integrity or principle or has a disposition to defraud or betray or is faithless? Dishonesty is clearly a state of mind. The only state of mind involved in the offense of failure to make a timely filing of an income tax return is the state of mind in which the taxpayer knows that he should so file. 

Id. at 488.  

As the crime in Atkins required that the licensee know he was required to file and fail to file anyway, section 195.202 required that Dexter knew that what he possessed was marijuana and possess it anyway.
  As the court in Atkins applied the following definitions of dishonesty—faithlessness or untrustworthiness; disposition to lie, cheat, defraud, or betray; lack of honesty, probity, fairness, straightforwardness, or integrity in principle—to the crime in that case, we apply those definitions to section 195.202.  As the licensee in Atkins knew that failure to file was against the law, Dexter must have known that possessing marijuana was against the law.  As the crime in Atkins required conduct that is especially dishonest for an accountant, section 195.202 requires conduct that is especially dishonest for a nurse.  Nevertheless, as the court in Atkins 

held that willful failure to file did not have dishonesty as an essential element, we conclude that dishonesty is not an essential element of section 195.202.  

Therefore, we conclude that Dexter’s guilty plea to the unauthorized possession of a controlled substance is not cause to discipline his licenses for pleading guilty to an offense an essential element of which is dishonesty.  

(d)  Essential Element of Violence

No act of violence is required for a conviction in any case under section 195.202.  Therefore, an act of violence is not an essential element of that offense.  We conclude that Dexter’s guilty plea to the unauthorized possession of a controlled substance is not cause to discipline Dexter’s licenses for pleading guilty to an offense an essential element of which is an act of violence. 

(e)  Involving Moral Turpitude

As discussed above, handling controlled substances is an integral part of an LPN or RN’s practice.  On the facts of this case, we conclude that felony possession of a controlled substance is moral turpitude.  Therefore, we conclude that Dexter’s guilty plea to possessing marijuana is cause to discipline his licenses for pleading guilty to an offense involving moral turpitude.

III.  Distributing a Controlled Substance

Section 195.211 provides:

1.  Except as authorized by sections 195.005 to 195.425 and except as provided in section 195.222, it is unlawful for any person to distribute, deliver, manufacture, produce or attempt to distribute, deliver, manufacture or produce a controlled substance or to possess with intent to distribute, deliver, manufacture, or produce a controlled substance. 

2.  Any person who violates or attempts to violate this section with respect to any controlled substance except five grams or less of marijuana is guilty of a class B felony. 

3.  Any person who violates this section with respect to distributing or delivering not more than five grams of marijuana is guilty of a class C felony. 

(Emphasis added.)  

(a)  Reasonably Related 

As set forth above, offenses involving controlled substances are reasonably related to the functions or duties of both an LPN and an RN.  Therefore, we conclude that Dexter’s guilty plea to distributing a controlled substance without authority is cause to discipline his licenses for pleading guilty to an offense reasonably related to the functions and duties of an LPN and an RN.  

(b)  Essential Element of Fraud

Fraud is not necessary for every conviction under section 195.211.  Therefore, it is not an essential element of that offense.  We conclude that Dexter’s guilty plea to distributing methamphetamine is not cause to discipline his licenses for pleading guilty to a crime an essential element of which is fraud.  

(c)  Essential Element of Dishonesty

A conviction under section 195.211 required that Dexter sold methamphetamine and knew that it was methamphetamine.
  Though pedddling methamphetamine is egregious conduct for a nurse, we conclude that dishonesty is not an essential element of section 195.211 for reasons discussed under section II(c) of these conclusions of law.  Therefore, we conclude that Dexter’s guilty plea to the distribution of a controlled substance is not cause to discipline his licenses for pleading guilty to an offense an essential element of which is dishonesty.  

(d)  Essential Element of Violence

No act of violence is required for a conviction in any case under section 195.211.  Therefore, violence is not an essential element of that offense.  We conclude that Dexter’s guilty plea to the distribution of a controlled substance is not cause to discipline Dexter’s licenses for pleading guilty to an offense an essential element of which is an act of violence. 

(e) Involving Moral Turpitude

Distribution of methamphetamine under section 195.211 involves moral turpitude. 

In Re Frick, 694 S.W.2d at 479.  Therefore, we conclude that Dexter’s guilty plea to distributing methamphetamine is cause to discipline his licenses for pleading guilty to an offense involving moral turpitude.  

Summary

We grant the Board’s motion and conclude that Dexter’s licenses are subject to discipline under section 335.066.2(2) for his guilty plea to the following offenses as the following types of offense: 

I. Receiving stolen property: 

(a) reasonably related to the qualifications, functions or duties of an LPN and an RN

(b) an essential element is dishonesty 

(e) involving moral turpitude

II. Possessing controlled substances:

(a) reasonably related to the functions and duties of an LPN and an RN

(e) involving moral turpitude

III. Distributing a controlled substance:

(a) reasonably related to the functions and duties of an LPN and an RN

(e) involving moral turpitude

We enter our decision in the Board’s favor on those charges.   

We conclude that Dexter’s licenses are not subject to discipline under section 335.066.2(2) for his guilty plea to the following offenses as the following types of offense: 

I. Receiving stolen property:

(b) an essential element is fraud or 

(d) an act of violence

II. Possessing controlled substances: 

(b) an essential element is fraud, 

(c) dishonesty, or 

(d) an act of violence 

III. Distributing a controlled substance: 

(b) an essential element is fraud, 

(f) dishonesty, or 

(d) an act of violence 

We enter our decision in Dexter’s favor on those charges.  

Having disposed of the entire complaint, we cancel the hearing set for June 2, 2000.


SO ORDERED on May ____, 2000.



______________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�The dishonest nature of the conduct is relevant under section 335.066.2, but only under subdivision (5), which allows discipline for certain acts of “dishonesty.”  That statute does not require the conviction of any crime with any particular elements.  However, that provision is not at issue in this case because it does not appear in the complaint.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  Further, we must presume that the legislature used different words in section 335.066.2(2) from those it used in section 335.066.2(5) to signify different legal concepts.  Southworth, 704 S.W.2d 219.  


�MAI-CR 3d 325.02. 


�MAI-CR3d 325.04.
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