Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF ACCOUNTANCY,
)



)



Petitioner,
)




)


vs.

)

No. 00-1372 AC




)

CHARLES R. DENT,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 25, 2000, the State Board of Accountancy filed a complaint seeking to discipline Charles R. Dent for committing and being convicted of wire fraud.  The Board filed a motion for summary determination on July 31, 2000.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Board establishes facts that (a) Dent does not dispute and (b) entitle the Board to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  We gave Dent until August 21, 2000, to respond to the motion, but Dent did not respond.  Our Regulation 1 CSR 15-2.450(4)(F) provides that the denials in an answer do not raise a genuine issue against an affidavit or other evidence.  Therefore, the following facts, established by the 

pleadings and the Board’s certified court records, are undisputed. ITT Commercial Fin. Corp., 854 S.W.2d at 381.

Findings of Fact

1. Dent holds current a certificate No. 008911 as a certified public accountant (C.P.A.), and a permit to practice that expired September 30, 1999.  At all relevant times, Dent’s certificate and permit were current and active.  

2. Dent was the secretary and treasurer of the following:

a. Sonny Hill Pontiac-Buick-GMC Truck, Inc. in Olathe, Kansas and

b. Sonny Hill Motors, Inc. in Platte City, Missouri,

for which General Motors Acceptance Corporation provided financing; and: 

c. Sonny Hill Saturn, Inc. in Olathe, Kansas,

d. Sonny Hill Chrysler-Plymouth-Jeep-Eagle, Inc. of Kansas City, Kansas,

e. Sonny Hill Oldsmobile-GMC Truck, Inc. of Kansas City, Missouri, 

f. Sonny Hill North of Platte City, Inc. in Platte City, Missouri,

g. Sonny Hill East, Inc. in Blue Springs, Missouri,

h. Sonny Hill Chevrolet-Geo-Jeep-Eagle, Inc. of Lansing, Kansas and

i. Sonny Hill Chevrolet-Geo-Oldsmobile, Inc. in Lawrence, Kansas,

for which Chrysler Credit Corporation provided financing.

3. To maintain the financing for the dealerships in Findings 2 (the dealerships), Dent and others sent statements of financial standing to General Motors Acceptance Corporation and Chrysler Credit Corporation (the finance companies).  Such statements were falsified by inflating the amount of cash the dealerships had.  After sending the statements to the finance companies, 

the false entries were removed from the statements so the dealerships could have correct financial records to operate on.  

4. As a result of relying on the dealerships’ false financial statements, 

a. General Motors Acceptance Corporation lost $2,424,770.51;

b. Chrysler Credit Corporation lost $1,265,673.33; and 

c. Boatman’s First National Bank of Kansas City, Missouri lost $404,446.  

5.  On November 22, 1999, the United States District Court for the District of Kansas found Dent guilty based on the facts in Findings 2 through 4 and on his guilty plea of “wire fraud and aiding and abetting” under 18 U.S.C. sections 1343 and 2.  The Court imposed a sentence of five years probation and a $5,000 fine.  United States v. Dent, Case No. 2:99CR20036-01-GTV.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint under section 326.130.2, which provides:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person's certificate of registration or authority, permit or license[.]

(Emphasis added.)  The Board has the burden of proving that Dent has committed conduct for which the law allows discipline. Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board cites Dent’s guilty plea under 18 U.S.C. sections 1343 and 2.  18 U.S.C. section 1343 provides:  

Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or 

promises, transmits or causes to be transmitted by means of wire, radio, or television communication in interstate or foreign commerce, any writings, signs, signals, pictures, or sounds for the purpose of executing such scheme or artifice, shall be fined under this title or imprisoned not more than five years, or both.  If the violation affects a financial institution, such person shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or both.

(Emphasis added.)  18 U.S.C. section 2 provides:

(a) Whoever commits an offense against the United States or aids, abets, counsels, commands, induces or procures its commission, is punishable as a principal.


(b) Whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the United States, is punishable as a principal.

Dent’s guilty plea is evidence of the conduct charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  His plea constitutes a declaration against interest, which the defendant may explain away.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  Dent denied the conduct in his answer, but has not presented any evidence to explain away the guilty plea.  

A. Conviction


The Board cites section 326.130.2(2), which allows discipline if:

The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.)  

Section 326.060.1 sets forth the qualifications of a certified public accountant.  It provides: 

The certificate of "certified public accountant" shall be granted by the board to any person: 

*
*
*

(3) Who is of good moral character[.]

Wire fraud is reasonably related to the qualification of good moral character.  Therefore, we conclude that Dent is subject to discipline under section 326.130.2(2) for having been finally adjudicated and found guilty in a criminal prosecution under the laws of the United States, for an offense reasonably related to the qualifications of a CPA.
  


Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Therefore, it always includes dishonesty.  An essential element is one that must be present to prove every case.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an essential element of wire fraud.  Therefore, we conclude that Dent is subject to discipline under section 326.130.2(2) for having been finally adjudicated and found guilty in a criminal prosecution under the laws of the United States for an offense an essential element of which is fraud and dishonesty.  


Moral turpitude is: 

. . . “an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals’.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Wire fraud is a base offense against the rights of others.  Therefore, we conclude that Dent is subject to discipline under section 326.130.2(2) for having been finally adjudicated and found guilty in a criminal prosecution under the laws of the United States, for an offense involving moral turpitude.  

B. Underlying Conduct

The Board cites section 326.130.2(5), which allows discipline for:

Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]

Because Dent’s acts were intentional and not merely the result of indifference or indisposition, he is guilty of misconduct and not incompetency or gross negligence.  Therefore, we conclude that Dent is subject to discipline under section 326.130.2(5) for misconduct.

Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 744 (10th ed. 1993).  Like dishonesty, it is present in fraud.  We have already found that Dent committed fraud.  Therefore, we conclude that Dent is subject to discipline under section 326.130.2(5) for fraud, misrepresentation and dishonesty.  

The Board also cites section 326.130.2(13), which allows discipline for:

Violation of any professional trust or confidence[.]

Professional trust is a relationship that arises between a licensee and another person when the other person relies on the qualifications that licensure evidences.  Insofar as we have found that 

Dent committed fraud, we have already found that the finance companies relied on Dent’s representations to their detriment.  We infer that Dent’s credentials as a C.P.A. induced that reliance.  Therefore, we conclude that Dent is subject to discipline under section 326.130.2(13) for violation of professional trust or confidence.  

Summary


Dent is subject to discipline under section 326.130.2(2), (5), and (13) on both his expired permit and his active certificate.  Therefore, we grant the Board’s motion and enter our decision in the Board’s favor.  We cancel the hearing set for September 11, 2000.


SO ORDERED on August 30, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.





� The Board also cites its regulation 4 CSR 10-2.005.  That regulation defines the functions of a C.P.A. as using the C.P.A. title, holding oneself out as having auditing or attestation knowledge, or doing audits or attestations.  The record does not show whether the statements of financial condition constituted an audit or attestation or required such knowledge.  
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