Before the

Administrative Hearing Commission

State of Missouri

LOWELL DENNY, II,
)


)



Petitioner,
)




)


vs.

)

No.  06-0207 DI



)

DIRECTOR OF INSURANCE,
)




)



Respondent.
)

DECISION


We deny the application of Lowell Denny II for an insurance producer license because he practiced without a license and improperly withheld client funds.
Procedure


The Director of Insurance (“the Director”) denied Denny’s application for an insurance producer license.  Denny appealed.  We held our hearing on July 12, 2006.  Denny represented himself.  Jeremy J. Ray represented the Director.  Our reporter filed the transcript on August 7, 2006.  
Findings of Fact


1.
Denny held insurance agent and insurance broker licenses for many years prior to 2001.


2.
On February 15, 2000, the Director filed a complaint seeking cause to discipline Denny’s licenses.  Director of Insurance v. Denny, No. 00-0359 DI (“Case No. 00-0359”).

3.
On October 31, 2000, we found that there was cause to discipline Denny’s licenses.  We incorporate as if fully set out herein the “Findings of Fact and Conclusions of Law” that we made in Case No. 00-0359.
  

4.
On January 18, 2001, the Director revoked Denny’s insurance agent license.


5.
On April 30, 2002, the Court of Appeals affirmed the circuit court judgment that had affirmed our decision in Case No. 00-0359.
   

6.
Denny then applied to the Director for an insurance producer license.

7.
On March 6, 2003, the Director denied Denny’s application.

8.
On April 7, 2003, Denny appealed the denial to us.  Denny v. Director of Insurance, No. 03-0467 DI (“Case No. 03-0467”). 

9.
On May 26, 2004, after a hearing during which counsel represented Denny, we denied Denny’s application.  We incorporate as if fully set out herein the “Decision, Findings of Fact, and Conclusions of Law” that we made in Case No. 03-0467.  

10.
Denny did not file a petition for judicial review of our decision in Case No. 03-0467.  

11.
On July 27, 2005, the Department of Insurance received Denny’s Uniform Application for Individual Insurance Producer License.  

12.
On February 1, 2006, the Director refused to issue the license.

13.
On February 27, 2006, Denny appealed the denial to us. 
Conclusions of Law


We have jurisdiction to hear Denny's complaint.
  Denny has the burden of proving that he qualifies for the insurance producer license (“the license”).


We decide anew whether there is legal cause to deny the license and whether the license application should be granted.
  We exercise the same discretion that the law grants to the Director.
  Section 375.015 states:

1.  An individual applying for a resident insurance producer license shall make application to the director on the uniform application and declare under penalty of refusal, suspension or revocation of the license that the statements made in the application are true, correct and complete to the best of the knowledge and belief of the applicant.  Before approving the application, the director shall find that the individual:

(1) Is at least eighteen years of age;
*   *   *


(3) Has paid a license fee in the sum of one hundred dollars; and

(4) Has successfully passed the examinations for the lines of authority for which the person has applied.

Due process requires notice of the cause for denial.  The Board’s answer provides such notice.
  The Director filed an answer setting forth the reasons for denying Denny’s application.

The Director contends that Denny is disqualified for licensure under § 375.015.1(2) for committing “any act that is a ground for denial, suspension or revocation set forth in section 
375.141” because of the conduct for which we found cause to deny his application in Case No. 03-0467.

A.  Grounds For Denial


The Director asserts that collateral estoppel prevents Denny from re-litigating the issues resolved against him in Case No. 03-0467.  In another case involving professional licensing, the Court of Appeals held:

Collateral estoppel is a theory meaning that when an issue of ultimate fact has been determined by a valid judgment, it may not again be litigated between the same parties.  In reviewing whether collateral estoppel is appropriate, a court should consider:
(1) Whether the issue decided in the prior adjudication was identical to the issue presented in the present action;
(2) Whether the prior adjudication resulted in a judgment on the merits; and
(3) Whether the party against whom collateral estoppel is asserted was a party or in privity with a party to the prior adjudication.
A court may also consider whether the party against whom collateral estoppel is asserted had a full and fair opportunity to litigate the issue in the prior suit.
First, the factual and legal bases for denying the present application are the same as those we decided in Case No. 03-0467.  Second, our decision in Case No. 03-0467 reached the merits of the dispute over whether Denny was entitled to the license.  As Denny acknowledged at the hearing, he did not file a petition for review of Case No. 03-0467.  Therefore, the decision became final for collateral estoppel purposes.
  Third, Denny, the person against whom the
Director is asserting collateral estoppel, was a party to Case No. 03-467.  Fourth, Denny had a full and fair opportunity to litigate the issues in Case No. 03-0467, including his representation by an attorney.  
Case No. 03-0467 established that there were numerous causes to deny Denny’s application for an insurance producer license.  The Director has established all of the requirements to estop Denny from re-litigating those causes.  Therefore, we find that there is cause to deny Denny’s present application as well.

B.  Discretion

Denny contends that the law does not provide for a lifetime ban from holding an insurance producer license.  He claims that he is a good person and has produced evidence of good character from the minister of his church, who testified at his hearing, and from two others who wrote letters indicating that they have known of Denny’s reputation for community service.  

The way Denny behaves within his church and in a community service setting is different than how he behaved in a business setting.  As shown by our findings in Case No. 03-0647, Denny, despite his years of experience, engaged in blatantly dishonest behavior with other people’s money and left at least one client without insurance coverage.  His contempt for the law became even more manifest after losing his license, as he continued to hold himself out to clients as a licensed insurance agent or producer and continued to collect premiums and mishandled at least one of them, causing a client to be threatened with cancellation of her business’ insurance. 

Evidence of the type of rehabilitation that can allow for a revoked licensee to obtain a new license must include the applicant sincerely acknowledging the seriousness of his misconduct and expressing remorse as well as showing a change in the moral code that he applies to business transactions.
  Denny failed to do any of this during his hearing.  
C.  Conclusion

Given the seriousness of his misconduct and the lack of evidence of rehabilitation, Denny has failed to show that he is entitled to an insurance producer license.  
Summary


We find cause to deny Denny’s application for an insurance producer license.  

SO ORDERED on December 12, 2006.



________________________________



JOHN J. KOPP 


Commissioner

	�Effective January 1, 2003, the law combined these licenses into what is called an insurance producer license.  L. 2001, S.B. No. 193, § A.  See §§ 375.012(6) and 375.014.  Statutory references are to the 2005 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


	�Our decision was admitted as Respondent’s Exhibit C.  


	�The record is silent as to what happened to Denny’s broker license, but Denny makes no claim that he still has one.


	�The Court of Appeals’ order was admitted as Respondent’s Exhibit E.  The order is also reported at Denny v. Wenzel, 73 S.W.3d 876 (Mo. App., E.D. 2002).


	�Section 621.045.  


	�Section 621.120, RSMo 2000; Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., E.D. 1984).


	�J. C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984); Regulation 1 CSR 15-3.380(2)(E).


	�The conduct regarding the Hand family set forth in Count 1 (¶¶ 17-20) of the answer is not only the same as we found to be cause for denial in Case No. 03-0467, but also the same as we had found to be cause to discipline Denny’s licenses in Case No. 00-0359.  See Case No. 00-0359, Findings of Fact 2 through 6 and Counts 1 and 2 in the Conclusions of Law at Respondent’s Exhibit C.


	�Missouri Bd. of Pharmacy v. Tadrus, 926 S.W.2d 132, 136 (Mo. App., W.D. 1996) (citations omitted).


	�Bresnahan v. May Dep’t Stores, 726 S.W.2d 327, 330 (Mo. banc 1987).


	�Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d at 603.
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