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Administrative Hearing Commission

State of Missouri

BRYAN K. DEMERY, 
)



)



Petitioner,
)




)


vs.

)

No.   11-0201 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We grant the motion to dismiss filed by the Director of Revenue (“the Director”) because we have no jurisdiction to hear Bryan K. Demery’s appeal.  

Procedure


On February 3, 2011, Demery filed a complaint protesting a notice of deficiency (“the notice”).  On March 2, 2011, the Director filed a motion to dismiss for untimely appeal.  Our Regulation 1 CSR 15-3.446(6) provides that we may decide this case without a hearing if the Director establishes facts that (a) Demery does not dispute and (b) entitle the Director to a favorable decision.
  Demery filed no response to the motion.  

Findings of Fact

1. The Director mailed the notice on December 1, 2010.  

2. Demery did not file a protest with the Director of Revenue.

3. On February 3, 2011 Demery filed a complaint with this Commission.  

4. February 3, 2011, is more than 60 days after December 1, 2010.  

Conclusions of Law

Section 143.631.1 states:

Within sixty days (one hundred fifty days if the taxpayer is outside the United States) after the mailing of a notice of deficiency, the taxpayer may file with the director of revenue a written protest against the proposed assessment in which he shall set forth the grounds on which the protest is based.  If a protest is filed, the director of revenue shall reconsider the proposed deficiency.

Section 143.651 further explains:

The action of the director of revenue on the taxpayer's protest is final upon the expiration of thirty days from the date when he mails notice of his action to the taxpayer unless within this period the taxpayer seeks review of the director of revenue's determination by the administrative hearing commission.
Demery did not file a written protest of the notice with the Director within 60 days after the mailing of the notice.  Instead, he filed a complaint with this commission.  Filing a protest in accordance with § 143.631 is the “exclusive remedy” for challenging an assessment.
  A taxpayer must first file a protest with the Director and then appeal to this Commission.
  Demery did not exhaust his administrative remedies before filing this appeal.  


We have no jurisdiction to hear a petition filed out of time.
  Therefore, we grant the Director’s motion and dismiss the petition.


SO ORDERED on June 29, 2011.



_________________________________


NIMROD T. CHAPEL


Commissioner

�Section 536.073.3; ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Statutory references are to RSMo 2000, unless otherwise noted.


�State ex rel. Fischer v. Brooks, 150 S.W.3d 284 (Mo. banc 2004).  


�State ex rel. Lohman v. Latimer, 4 S.W.3d 560, 562 (Mo. App., S.D. 1999).


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc 1988), cert. denied, 488 U.S. 893 (1988).
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