Before the

Administrative Hearing Commission

State of Missouri

MISSOURI REAL ESTATE COMMISSION,
)



)



Petitioner,
)




)


vs.

)

No.  04-1084 RE




)

ERNEST A. DEMBA,
)




)



Respondent.
)

ORDER UPON RECONSIDERATION

On October 7, 2005, the Missouri Real Estate Commission (“the MREC”) filed a motion for partial reconsideration of the decision we issued on September 30, 2005.  


Ernest A. Demba objects.  Demba asserts that there is no authority for our considering such a motion.  That position is contrary to the Court of Appeals’ holding that we have the inherent authority to rule on a motion for reconsideration before a decision is final for purposes of judicial review.  Woodman v. Director of Revenue, 8 S.W.3d 154, 156-57 (Mo. App., W.D. 1999).  Demba relies on § 621.145, which provides that “all final decisions of the administrative hearing commission shall be subject to judicial review[.]”  However, the entire provision of that statute shows that our decision is not yet subject to judicial review:

Except as otherwise provided by law, all final decisions of the administrative hearing commission shall be subject to judicial review as provided in and subject to the provisions of sections 
536.100 to 536.140, RSMo, except that in cases where a disciplinary order may be entered by the agency, no decision of the administrative hearing commission shall be deemed final until such order is entered.  For purposes of review, the action of the commission and the order, if any, of the agency shall be treated as one decision.  The right to judicial review as provided herein shall also be available to administrative agencies aggrieved by a final decision of the administrative hearing commission.
(Emphasis added.)  Our decision in this case falls within those described by the underlined language.  We have not yet certified our record to the agency so that it can enter its disciplinary order.    
The first matter that the MREC requests us to reconsider is our holding on page 9 of our decision:

The MREC seeks to discipline Demba’s individual real estate broker license.  We are not unmindful that we found that Demba also holds a broker-officer license relating to Meld Investments.  (Finding 1.b and footnote 1.)  However, the MREC withdrew the offer of its records showing the existence of that license when Demba objected that the conduct alleged in the complaint had nothing to do with Demba’s activities for Meld Investments.  (Tr. at 19.)  We understand the MREC’s withdrawal of the exhibit to mean that it is not seeking discipline against the broker-officer license.  

The MREC asserts that the existence of Demba’s broker-officer license relating to Meld Investment, LLC (“Meld”) is undisputed and that the MREC made clear its intention of seeking discipline against that license in its prayer for relief in its complaint and in its post-hearing arguments.  The MREC asserts that it withdrew the exhibit relating to that particular license because its existence was undisputed.  However, the objection that occasioned the withdrawal of the exhibit was not to the existence of the license, but to the relevance of the license since there 
were no allegations of wrongdoing pertaining to the activities of Meld.  When we asked the MREC what the relevance was, the MREC withdrew the exhibit.  (Tr. at 19.)  In that context, it was reasonable for us and Demba to understand that the MREC was conceding the substance of the objection and removing that particular license from any finding of cause for discipline.  We see nothing in the transcript that changes the reasonableness of that understanding.  We deny the motion for partial reconsideration on this issue.


The second matter that the MREC asks us to reconsider is Finding of Fact 39:


39.  Demba failed to retain copies of checks numbered 781, 792, 794‑803, and 805‑814.
The finding was accompanied by footnote 9, which stated:

The complaint alleges that Demba failed to retain copies of checks numbered 783-792, as well as those listed in our Finding of Fact.  Petitioner’s Exhibit 2 shows that the examiner found that Demba did not retain check number 792, but there is no indication what the examiner found regarding checks numbered 783-791.  Therefore, we make no finding about those checks.


The MREC points out that we overlooked our order of May 12, 2005, granting the MREC'S motion to substitute pages 2-3 of Exhibit 2.  The original pages 2-3 were copied in a way that inadvertently omitted the complete notes of the auditor stating that Demba failed to retain copies of checks “#781 ,783-792, 794-803, 805-814.”  The substituted pages 2-3 contain the complete notation.  Demba does not object to this portion of the motion for partial reconsideration.

We grant the request to change Finding of Fact 39 to find that Demba failed to retain checks numbered 783-792 so that Finding of Fact 39 now reads as follows and that footnote 9 is deleted:


39.  Demba failed to retain copies of checks numbered 781, 783-792, 794-803, and 805-814.
Consequently, we also change our Conclusions of Law on page 16 to read:

(d) Voided checks numbered 782 and 793; copies of checks numbered 781, 783-792, 794-803 and 805-814.


In all other respects, our decision of September 30, 2005, remains the same.

SO ORDERED on October 25, 2005.



________________________________



JOHN J. KOPP 


Commissioner
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