Before the

Administrative Hearing Commission

State of Missouri

SCOTT D. DELL,
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)



Petitioner,
)




)


vs.

)

No.  05-1327 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


 Scott D. Dell is liable for $1,671 in Missouri income tax for 2001 and for interest, as provided by law.
Procedure


 On August 27, 2005, Dell filed his appeal from the Director of Revenue’s (“the Director”) final decision assessing delinquent income tax and interest for 2001.  We held our hearing on January 12, 2006.  Legal Counsel Joyce Hainen represented the Director.  Dell presented his case without counsel.  Our reporter filed the transcript on February 17, 2006.
Findings of Fact

1. During the 2001 tax year, Dell received:
· $45,584 in gross wages,  

· $94 in taxable interest,
· $21,342 premature gross distribution from his pension/annuity, and
· $6,416 premature gross distribution from his pension/annuity.
2. Dell filed a Form 1040 with the federal government for 2001.  He reported the $45,584 in gross wages, but not the other items listed in Finding 1.  He reported his federal adjusted gross income (“FAGI”) as $45,584.
3. Dell filed a MO-1040 long form with the Director for 2001.  He reported his FAGI as $45,584.  He calculated his Missouri income tax as $1,739.  $1,869 had been withheld from his wages for Missouri income tax.  He requested a refund of $130.
4. The Department of Revenue (“the Department”) applied the $130 refund to Dell’s tax liability from 1993.
5. On November 3, 2004, the Department received an Internal Revenue Service (“IRS”) notice of its audit of Dell for 2001.  The IRS adjusted Dell’s FAGI by adding $94 in interest and the $6,416 and $21,342 pension/annuity distributions, as shown on two Forms 
1099-R.  This resulted in a FAGI of $73,436.
6. The Department notified Dell that the law required him to file an amended Missouri return because of the changes that the federal audit made.  Dell did not file an amended Missouri return.
7. On March 9, 2005, the Department issued its final notice to Dell indicating that he owed $1,671 in Missouri income tax for 2001 and $237.56 in interest.  The Director assessed no penalties or additions.  
8. Dell protested the notice of deficiency.  On July 29, 2005, the Director issued her final decision on the protest.  The Director decided that the notice of deficiency was correct and that Dell owed $1,671 in Missouri income tax for 2001.  Interest updated through August 15, 2005, was $270.75.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Dell has the burden to prove his entitlement to reduced income tax liability.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.
  We may do whatever the law permits the Director to do.
  

Section 143.121.1, RSMo Supp. 2005, provides:


1.  The Missouri adjusted gross income of a resident individual shall be the taxpayer's federal adjusted gross income subject to the modifications in this section.
Dell’s position here is the same as he succinctly stated in his protest:

These amounts which were generated by my Federal Income Tax return – were as a result of a “divorce” in 2001.  I was ordered to pay my ex-wife monies out of my pension/profit-sharing program at work.  I was not represented by counsel – and therefore did not secure a Qualified Disbursement document from the court.  This inadvertently generated a 1099 to the federal government.  Which in turn – has generated an additional tax due the State of Missouri.  I will look for the copies of my divorce decree – and a copy of the checks, which I was ordered to pay her – and provide the state with that documentation.
  

Normally, any distribution from an employee’s pension trust is taxable to the participant, such as Dell.  26 USC § 402(a) provides:

(a) Taxability of beneficiary of exempt trust

Except as otherwise provided in this section, any amount actually distributed to any distributee by any employees' trust described in section 401(a) which is exempt from tax under section 501(a) shall be taxable to the distributee, in the taxable year of the distributee in which distributed, under section 72 (relating to annuities).
The same is true for annuities.  26 USC § 72 provides:

(a) General rule for annuities

Except as otherwise provided in this chapter, gross income includes any amount received as an annuity (whether for a period certain or during one or more lives) under an annuity, endowment, or life insurance contract.


However, the distribution to a former spouse under a Qualified Domestic Relations Order (“QDRO”) makes the distribution taxable to the former spouse and not to the participant.  26 USC § 402(e)(1) provides:
(A) Alternate payee treated as distributee

For purposes of subsection (a) and section 72, an alternate payee who is the spouse or former spouse of the participant shall be treated as the distributee of any distribution or payment made to the alternate payee under a qualified domestic relations order (as defined in section 414(p)).

A QDRO “creates or recognizes the existence of an alternate payee’s right to, or assigns to an alternate payee [Dell’s former spouse] the right to, receive all or a portion of the benefits payable with respect to a participant [Dell] under a plan[.]”  26 USC § 414(p)(1)(A)(i). 

To relieve Dell of having to include in his FAGI the pension/annuity distributions to his former spouse, the circuit court adjudicating the Dells’ divorce would have had to issue a QDRO.  Dell indicated in his protest that the court did not issue a QDRO.  He did not testify any differently at our hearing. 


We sympathize with Dell, but he has shown us no reason why the pension/annuity distributions shown on his Forms 1099-R should not be part of his FAGI.  He is liable for  $1,671 in Missouri income tax for 2001 and for the interest, as provided by law.  Section 143.731.1.
Summary


Dell is liable for $1,671 in Missouri income tax for 2001 and for interest, as provided by law.

SO ORDERED on February 28, 2006.



________________________________



KAREN A. WINN 


Commissioner
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