Before the

Administrative Hearing Commission

State of Missouri

CLIFTON T. DELANEY,
)



)



Petitioner,
)




)


vs.

)

No. 06-1455 TM



)

MISSOURI BOARD OF THERAPEUTIC
)

MASSAGE, 

)




)



Respondent.
)

DECISION 


Clifton T. Delaney has not passed an approved examination and is not entitled to licensure as a massage therapist in Missouri by reciprocity.  
Procedure


Delaney filed a complaint on October 2, 2006, challenging the Missouri Board of Therapeutic Massage’s (“the Board”) decision denying his application for licensure as a massage therapist by reciprocity.  The Board filed an answer on November 2, 2006, and requested that we dismiss the complaint for failure to comply with Regulation 1 CSR 15-3.350.  We declined to dismiss the complaint for failure to comply with the pleading requirements set forth in the regulation.  

This Commission convened a hearing on the complaint on January 19, 2007.  Delaney represented himself.  Assistant Attorney General Rex Patrick Fennessey represented the Board.  

The matter became ready for our decision on April 16, 2007, when the Board filed the last written argument.  
Findings of Fact

1. Delaney graduated from the Institute for Natural Therapeutics in Mesa, Arizona,   completing 2,376 hours of instruction.  
2. Delaney has held a massage therapist license from the State of Arizona.  Delaney was grandfathered in, and did not take an examination with the National Certification Board of Therapeutic Massage and Bodywork.  Delaney held an Arizona license issued on February 16, 2005, that expired on March 5, 2007.   
3. On April 17, 2006, Delaney applied to the Board for licensure as a massage therapist in Missouri by reciprocity.  The Board denied his application.  
4. The State of Missouri requires that massage therapy training include science, business and ethics.
  
5. The Board requires statistically valid examinations to meet its examination requirements.  Statistically valid examinations are developed through a thorough process to ensure that the questions are clear and relevant.  Statistically valid examinations are normed by psychometricians. 
6. Delaney has not passed a massage therapy examination approved by the Board.  

Conclusions of Law


We have jurisdiction to hear Delaney’s complaint.  Section 621.120.  Delaney has the burden of proving that the law entitles him to a license.  Section 621.120.  

Section 324.265.1, RSMo Supp. 2006, provides:  

A person desiring a license to practice massage therapy shall be at least eighteen years of age, shall pay the appropriate required application fee, and shall submit satisfactory evidence to the board of meeting at least one of the following requirements: 
*   *   *

(2) Completing massage therapy studies consisting of at least five hundred hours of supervised instruction and subsequently passing an examination approved by the board.  The examination may consist of school examinations.  The course of instruction shall be approved by the board.  The five hundred hours shall consist of three hundred hours dedicated to massage theory and practice techniques, one hundred hours dedicated to the study of anatomy and physiology, fifty hours dedicated to business practice, professional ethics, hygiene and massage law in the state of Missouri, and fifty hours dedicated to ancillary therapies, including cardiopulmonary resuscitation (CPR) and first aid; or
*   *   *

(4) Has been licensed or registered as a massage therapist in another state, territory or commonwealth or the District of Columbia, which maintains standards of practice and licensure which substantially conform to the requirements in force in this state[.]

The Board’s Regulation 20 CSR 2197-2.010(1)(C)4 elaborates on the education requirements by setting forth qualifications for the instructors.  The regulation requires that an applicant’s transcript include:  

4.  Documentation that the massage therapy program consisted of at least five hundred (500) clock hours of supervised instruction which consisted of:  
A.  Three hundred (300) clock hours dedicated to massage theory and practice techniques provided by an instructor(s) who has practiced professionally for at least two (2) years and who is licensed or meets the qualifications for licensure as a massage therapist in the state of Missouri; 
B.  One hundred (100) clock hours dedicated to the study of anatomy and physiology provided by an instructor(s) who holds 
a bachelor’s degree/minor in a healthcare related field including but not limited to the fields of physical therapy, chiropractic, osteopathy, medical doctor, physician assistant, nursing, etc. or a bachelor’s degree/minor in a field related to anatomy and physiology including but not limited to biology, chemistry, health, microbiology, medicine, etc.; 
C.  Fifty (50) clock hours dedicated to business practice, professional ethics, hygiene and massage law in the state of Missouri provided by an instructor who demonstrates documentable experience/education in a related field; and
D.  Fifty (50) clock hours dedicated to ancillary therapies provided by an instructor(s) who demonstrates documented experience/education in a related field.  The fifty (50) clock hours shall include but not be limited to cardiopulmonary resuscitation (CPR) and first aid which shall be provided by an instructor who holds the respective instructor certification[.]
(Emphasis added).  


A.R.S. § 32-4222A sets forth requirements such as age, citizenship, and good moral character for licensure as a massage therapist in Arizona.  A.R.S. § 32-4222 further provides: 
B.  In addition to the requirements of subsection A of this section, an applicant for licensure as a massage therapist shall either: 
1.  Have successfully completed a course of study of massage therapy or bodywork therapy consisting of a minimum of five hundred classroom hours of supervised instruction at a board recognized school in this state that is accredited by an agency recognized by the secretary of the United State department of education.  
2.  Have done both of the following: 
(a) Successfully completed a course of study of massage therapy or bodywork therapy consisting of a minimum of five hundred classroom hours of supervised instruction at a school in this state that is licensed by the state board of private postsecondary education or at a school outside of this state that is recognized by the board pursuant to § 32-4228.  
(b) Successfully passed an examination administered by a national board accredited by the certifying agency that has been approved by the national commission on competency assurance and that is in 
good standing with that agency or have successfully passed an examination that is administered or approved by the board.  
C.  Notwithstanding subsection B of this section, a person who applies for a provisional license may be licensed by the board on demonstration of the qualifications prescribed in this subsection and subsection A of this section on or before January 1, 2006 and subject to the requirements of this section.  A person may qualify for a license under this subsection if the person either: 
1.  Has completed a minimum of two hundred hours of education and training in the study of massage therapy or bodywork therapy and the person has continuously practiced massage therapy in this state for at least three years before May 12, 2003.  The two hundred hours of education and training required by the paragraph must be taken in a massage or bodywork training program that is approved by either a community college located in this state or the state board for private postsecondary education or a similar agency of another state that imposes requirements that are substantially equivalent to the requirements of the state board for private postsecondary education.  The training program required by this paragraph must consist of anatomy and physiology, massage theory and practice and ethics. 
2.  Demonstrates that the person has been self-supportive as a massage therapist in this state since from and after December 31, 1992. 
3.  Holds a current professional license from a political subdivision of this state that regulated the practice of massage therapy before May 12, 2003.  

Arizona’s standards of practice and licensure do not substantially conform to the requirements in force in this state.  Missouri requires at least 300 hours dedicated to massage theory and practice techniques, 100 hours dedicated to the study of anatomy and physiology, 50 hours dedicated to business practice, professional ethics, hygiene and massage law in the State of Missouri, and 50 hours dedicated to ancillary therapies, including CPR.  Pursuant to the Board’s Regulation 20 CSR 2197-2.010(1)(C)4, Missouri also provides standards for qualifications for the instructors.  Arizona requires neither a breakdown in the hours required for licensure, nor standards for qualifications for the instructors.  Arizona does not maintain standards of licensure that 
substantially conform to the requirements in force in this state.
  Delaney is not entitled to licensure by reciprocity under § 324.265.1(4), RSMo Supp. 2006.  

Delaney argues that he meets the examination requirement for licensure pursuant to 

§ 324.265.1(2), RSMo Supp. 2006, because the statute provides that “[t]he examination may consist of school examinations.”  However, the next sentence states that “[t]he course of instruction shall be approved by the board.”  The Board argues that school examinations must be Missouri examinations because the Board does not have control over examinations in other states.  The Board has not approved the school examinations in Arizona, and Delaney did not present sufficient evidence to determine whether the school examinations that Delaney took in Arizona would be comparable to the statistically valid examinations that the Board requires.  Delaney does not meet the examination requirement.   
Summary

Delaney has not met the examination requirement and is not entitled to licensure as a massage therapist in Missouri by reciprocity.  

SO ORDERED on May 30, 2007.



________________________________



JOHN J. KOPP  



Commissioner
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