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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on May 12, 2000, seeking this Commission’s determination that the peace officer certificate of Travis O. Degraffenreid is subject to discipline because he made sexual advances or coerced women to perform sexual acts with him while he was in uniform and on duty.  

This Commission convened a hearing on the complaint on December 4, 2000.  Assistant Attorney General Da-Niel Cunningham represented the Director.  Daniel E. Hunt, with Inglish & Monaco, represented Degraffenreid.  We reconvened the hearing on March 29, 2001.  

The matter became ready for our decision on March 30, 2001, when our reporter filed the transcript.  

Findings of Fact

1. Degraffenreid holds peace officer Certificate No. ###-##-####.  That certificate was current and active at all relevant times.  At the time of the incidents at issue, Degraffenreid was 

employed as a police officer with the City of Eldon.  His certificate was suspended on February 24, 2000.

2. Degraffenreid knew SB, a female, through acquaintances.  On November 8, 1999,
 while in uniform, Degraffenreid drove his police car to SB’s home in the middle of the night and knocked on the door.  SB walked to the window and saw the police car outside.  When SB answered the door, Degraffenreid asked to come in, and he told her that he needed to talk to her about an incident that had occurred during a party at her residence.  He asked if she had been naked when she walked over to the window.  When she answered in the negative, he replied, “Oh darn.”  He asked if her roommate still lived there, and when she answered in the negative, he responded, “Oh, good, so I can hit on you now.”  He then began rubbing her foot and leg, and she protested.  He continued.  She asked him to leave and said she was going back to bed.  He asked if he could tuck her in.  She showed him the door and told him to leave.  He then put his hand on her crotch and said she was missing out.  After she pushed him away and told him to go, he finally left.

3. EB worked as a dispatcher for the City of Eldon Police and also worked for the Miller County Ambulance District. 

4. In September 1999, while on duty, Degraffenreid drove his police car to EB’s house in the middle of the night and knocked on the door.  EB was on maternity leave at that time, but was getting ready to go back to work at the police department.  She let him in because he was a police officer.  EB went to check on her baby.  Degraffenreid unzipped his pants and pulled out 

his penis, expecting oral sex.  EB said no.  Degraffenreid did not respond.  EB then performed oral sex on him because she was afraid.  Degraffenreid left without saying anything.  

5. In October 1999, while in uniform, Degraffenreid again drove his police car to EB’s house and knocked on the door in the middle of the night.  She let him in and went to check on her baby again.  Degraffenreid again unzipped his pants and stood in front of her expecting oral sex.  She tried to back away, but he kept moving forward.  She performed oral sex on him so he would leave.  

6. When the Missouri Highway Patrol investigated the incidents involving SB and EB, Degraffenreid told the investigator that he had “___ed up” as to SB and that whatever she had said about the incident was probably right.  

Conclusions of Law


We have jurisdiction to decide whether Degraffenreid’s peace officer certificate is subject to discipline.  Sections 590.135 and 621.045.
  The Director has the burden to show that Degraffenreid committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director alleges that Degraffenreid’s certificate is subject to discipline under section 590.135.2(6) for: 


(6) Gross misconduct indicating inability to function as a peace officer[.]


In his complaint, the Director asserts that Degraffenreid made sexual advances toward SB while on duty and had sex with EB while on duty.
   Degraffenreid denied that any of the 

incidents set forth in our findings occurred.  He claimed that he had consensual sex with EB at one time before he was even employed by the Eldon police department.  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  SB, EB, and Degraffenreid all testified at the hearing, as did the Highway Patrol  investigator.  We find that the testimony of SB, EB, and the investigator is believable.  Degraffenreid admitted to the investigator that he had “___ed up” as to SB and that whatever she had said about the incident was probably right.  Therefore, our Findings of Fact reflect our determination of the credibility of witnesses. 

Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates an especially egregious mental state.  Id. at 533.  Inability is the lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


Degraffenreid misused his position of power as a police officer to coerce EB to perform sexual acts with him while he was on duty.  He also misused his position of power to gain admittance to SB’s home and make unwanted sexual advances to her while on duty.  

Degraffenreid’s acts are misconduct.  They are so egregious that they demonstrate an inability to function as a police officer.  A police officer is expected to uphold the law and to use his authority to administer justice.  Instead, Degraffenreid used his authority to coerce or attempt to coerce women to perform sexual acts with him.  


Therefore, we conclude that Degraffenreid’s certificate is subject to discipline under section 590.135.2(6).

Summary


We conclude that Degraffenreid’s certificate is subject to discipline under section 590.135.2(6) for gross misconduct indicating an inability to function as a peace officer.


SO ORDERED on April 12, 2001.



________________________________



WILLARD C. REINE



Commissioner

�As we have stated repeatedly, the Director does not have the authority to suspend a certificate unless this Commission has found cause to discipline.  However, Degraffenreid did not request that we stay the suspension.  





�The complaint alleges that this incident occurred on November 11, 1999.  We find this discrepancy immaterial.  


	�Statutory references are to the 2000 Revised Statutes of Missouri.  


�The Director also presented evidence that Degraffenreid sexually harassed EB in the course of their employment and that he had sex with EB on another occasion when he was not on duty.  The allegations of the complaint focus on conduct while Degraffenreid was on duty.  We cannot find cause to discipline on conduct not pled in the complaint.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  
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