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DECISION


The State Board of Nursing (“Board”) has cause to discipline Elizabeth Anne Decker for violating a professional trust or confidence.
Procedure

On July 21, 2009, the Board filed a complaint seeking our determination that Decker is subject to discipline.  Decker answered the complaint on August 11, 2009.  The Board served Decker with a request for admissions on February 23, 2010, which were not responded to by Decker.


On January 12, 2011, we convened a hearing on the complaint.  Legal Counsel Sharie Hahn represented the Board.  Though we notified Decker of the date and time of the hearing, neither Decker nor anyone representing her appeared.  The case became ready for our decision after the hearing transcript was filed on January 12, 2011.

Findings of Fact
1. The Board first licensed Decker as a licensed practical nurse (“LPN”) on July 18, 2005.  Decker’s license is current and active and was so at all relevant times.
2. The Green County Jail (“jail”) employed Decker as a staff nurse from November 13, 2005, to June 27, 2006, when her employment was terminated.
3. Decker had only recently graduated from nursing school and was 22 years old when hired by the Jail.

4. Decker usually worked the night shift, which ran from 7:00 p.m. to 7:00 a.m.

5. On June 24, 2006, a prison guard observed that D.A., a male inmate of the jail, was behind the nurses’ desk in the medical department of the jail.

6. Jail policy did not permit inmates behind the nurses’ desk.

7. When questioned about the incident, Decker explained that D.A. was behind the desk having his blood pressure checked.

8. The jail requires inmates to wear a bracelet that permits tracking them within the jail.

9. Tracking records indicate that D.A. was often in the medical department of the jail after midnight.

10. Inmates were not allowed in the medical department after midnight.

11. Decker allowed D.A. in the medical department after midnight.

12. The average visit by an inmate to the medical department lasted, or should have only lasted, approximately five to ten minutes.

13. During his visits to the medical department, D.A. would remain for several minutes or even for several hours on occasion.

14. D.A. spent more time in the medical department than other inmates.

15. The documentation concerning D.A.’s visits to the medical department do not explain the unusual frequency and duration of his visits to the medical department.

16. D.A. once was observed putting his arms around Decker and his head on her shoulder.

17. Decker provided food and cigarettes from her home to D.A.  
18. Cigarettes and outside food were contraband in the jail.
19. Decker and D.A. wrote flirtatious letters to each other.

20. Decker’s supervisor, Tracy Glen, considered Decker a good nurse who always got her work done.

21. When questioned about her conduct by law enforcement authorities, Decker waived her Fifth Amendment rights and provided a voluntary statement that admitted her conduct concerning D.A.

22. Decker developed a relationship of professional trust and confidence between herself and her employer, co-workers, and patients, including D.A., during her employment at the jail.
23. Decker had a duty to maintain a professional distance from D.A.

24. The jail required Decker to follow its protocol.

Conclusions of Law

We have jurisdiction.
  The Board has the burden to prove facts for which the law allows discipline.
  The Board relies on its request for admissions that were not responded to by Decker.  Under our rules, Decker’s failure to respond to the request for admissions establishes the matters 
asserted in the request without further proof.
  This rule is true for all parties, even those acting without an attorney.

The Board offered additional evidence at the hearing.  Section 621.045 requires us to “separately and independently” determine whether the facts – undisputed, deemed, proven by a preponderance of the evidence at hearing, or mixed – establish cause for discipline.
  Therefore, we independently assess whether the facts allow discipline under the law cited by the Board.


The Board cites § 335.066.2(5) and (12), which allow discipline for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 355.096;

*   *   *

(12) Violation of any professional trust or confidence[.]
Subdivision (5) – Performance of Professional Functions or Duties


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from 
professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  


Section 335.066.2(5) confines the concepts of incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty to conduct “in the performance of the functions or duties” of practical nursing.  The Court of Appeals has explained:

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in 

life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).
“Practical nursing” is also statutorily defined as “the performance for compensation of selected acts for the promotion of health and in the care of persons who are ill, injured, or experiencing alterations in normal health processes.”


Decker developed a flirtatious relationship with D.A.  As a result of this relationship, Decker provided D.A. with contraband cigarettes and food.  Decker also acquiesced to the frequent and overly-long visits of D.A. to the medical department in which he was observed in 
inappropriate areas of the medical department such as behind the nurses’ desk.
  Based upon these facts, Decker violated her duties as an employee of the Jail.  The jail terminated her employment accordingly.  Decker’s bringing of contraband items to D.A. also led to her arrest.
  As an employee of the jail, Decker’s conduct was improper.  

Decker’s conduct, however, does not establish incompetency, misconduct, gross negligence, fraud, misrepresentation, or dishonesty in the performance of her functions or duties as an LPN.  From the record before us, we do not find evidence of incompetency, misconduct, or gross negligence by Decker in her practice of professional nursing.  Decker’s supervisor described her as a good nurse, and there is no evidence in the record to dispute her supervisor’s description.  

The record before us also does not support a finding of fraud, misrepresentation, or dishonesty by Decker in the performance of her duties.  We find no reliable evidence that Decker, through misrepresentations, fraud, or dishonesty, used her position as a staff nurse to arrange for D.A.’s frequent visits to the medical department.
  Decker also appears to have honestly admitted her inappropriate conduct to law enforcement authorities.  Therefore, we find no cause to discipline Decker under § 335.066.2(5).   
Subdivision (12) – Professional Trust or Confidence

Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.
  This reliance creates a professional trust not only between the professional and her clients, but also between the professional and her employer and colleagues.
  Decker’s conduct violated her duty as a medical provider by engaging in physical contact of an intimate nature with D.A. and bringing in contraband.  Therefore, we find cause to discipline Decker under § 335.066.2(12).
Summary

Decker is subject to discipline under § 335.066.2(12).

SO ORDERED on March 17, 2011.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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	�Section 335.016(14).


�The Board’s position appears to be premised upon the conclusion that D.A.’s visits were the result of Decker’s actions.  The record does not support such an inference; indeed, it would be surprising if a 22-year-old nurse was responsible for controlling the movements of a federal prisoner within the jail.  


�The record before us concerning any criminal charges brought against Decker is sparse and does not provide details sufficient for us to determine the ultimate outcome of the charges brought against her.


�Beyond the deemed admissions, the record before us consists of various notes of various interviews of a number of people by an investigator.  While we admitted this evidence as business records of the Board, it is all hearsay and we do not give much weight to isolated statements within these records due to their doubtful reliability.  From these records, we cannot find evidence of misrepresentation, fraud, or dishonesty by Decker in facilitating D.A.’s visits to the medical department.
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