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DECISION


We deny Michael Deckard’s application for licensure as a registered professional nurse by examination because he misappropriated controlled substances from his employer, used the controlled substances while on duty, and pled guilty to one count of stealing.  
Procedure


On April 5, 2006, Deckard filed a complaint appealing the decision by the State Board of Nursing (“the Board”) denying his application for licensure as a registered professional nurse by examination.  On January 29, 2007, we held a hearing on the complaint.  Assistant Attorney General Amy L. Braudis represented the Board.  Jamie J. Cox, with Brydon, Swearengen & England, PC, represented Deckard.  The matter became ready for our decision on April 19, 2007, the date the last brief was filed.

Findings of Fact

1. Deckard attended Central Missouri State University, full time, from 1991-1994, then off and on until 1999.
2. Deckard studied biology and chemistry at CMSU, but he did not earn a degree because he obtained his EMT license and began working as an EMT.
3. Deckard currently holds a license as a paramedic, which he has held since June 1997.
4. Deckard and his wife Angela have been married for seven years, and they have two daughters.  They moved to Springfield, Missouri, from Clinton, Missouri, in August of 2006.
5. Deckard began employment as an EMT at Golden Valley Hospital in Clinton, Missouri, in January of 1995.
6. In January of 1996, Deckard took a course to become a paramedic and thereafter worked at Golden Valley Hospital in that capacity.
7. Deckard has suffered from migraine headaches since the age of 13, and, in approximately 1998, began experiencing cluster headaches.  These headaches resulted in trips to the emergency room and a visit to a neurologist.
8. Deckard has been taking Imitrex to treat his headaches since 1997 or 1998.  Deckard’s headaches progressed to the point that doctors gave him 20 to 25 milligrams (“mg”) of morphine to get his pain under control, when the normal dose is 2 to 5 mg.
9. In December of 2004, while on duty at Golden Valley Hospital, Deckard suffered from a severe headache, and his Imitrex did not alleviate the pain.
10. At that time, Deckard had a patient who was receiving morphine for chest pain.  The morphine syringes contained 10 mg of the drug.  On two occasions, Deckard injected the patient with 2 mg and kept the two syringes with 8 mg each for himself.  
11. Deckard injected himself with morphine at work from one of the morphine syringes to alleviate his headache.
12. Either later on that day or a couple of days later, Deckard found in his bag the other morphine syringe he had taken.  Even though he did not have a headache, he injected himself with the morphine.
13. Deckard then began routinely using the “waste” or leftover medication from unused portions of medications administered to patients, not to treat his headaches, but for the euphoric properties.  He became addicted.
14. During the course of his substance abuse, Deckard used morphine and Demerol.
15. In April 2004, Deckard began diverting entire syringes of controlled substances, which he took from the emergency room at Golden Valley.  He replaced the amount of the controlled substance that he took with saline solution.  The patients who were to receive the controlled substances that Deckard had tampered with would not have received the prescribed amount or concentration of the medication because it was diluted with saline solution.

16. On or about June 24, 2005, Deckard was asked to submit to a urine drug screen by Golden Valley Hospital.  The results of the June 24, 2005, drug screen tested positive for Demerol and morphine.
17. Deckard was terminated from Golden Valley Hospital in July 2005. 
18. Prior to the results of the June 24, 2005, drug test being submitted to Deckard’s employer, Deckard voluntarily admitted himself into a detox program for eight days at Two Rivers Psychiatric Hospital, located in Kansas City, Missouri.
19. While at Two Rivers, Deckard again began to read the Bible.
20. Deckard was discharged from Two Rivers on July 5, 2005.  The discharge summary from Two Rivers states:  “The patient has accomplished his inpatient treatment plan goals.  He is stable for discharge.  He is having no side effects to his medications and has overall shown improvement in mood and coping skills.”
  The summary also refers to Deckard’s heroin abuse.
21. Contrary to the summary, Deckard has never used heroin and has never even seen heroin except in a picture.

22. The discharge summary also recommended that Deckard return to “the partial program” at Two Rivers.  But upon discharge from Two Rivers, Deckard decided that his recovery was best served by returning home and seeking treatment near his home and family.
23. From July 13, 2005, to October 8, 2005, Deckard participated in and completed individual and family therapy sessions with Anne Roberts of Paul Fuelling & Associates.  The family sessions included a session with his wife and one with his older daughter.  Deckard’s therapy with Anne Roberts was voluntary and not court ordered.
24. In a letter dated November 14, 2005, Roberts stated that Deckard “completed therapy successfully and [is] encouraged to continue with the 12 Step Recovery Group.”

25. Deckard completed the nursing program of Excelsior College in Albany, New York, on November 18, 2005.
26. On December 7, 2005, in the Circuit Court of Henry County, Missouri, Deckard was charged with the Class C felony of stealing, “in that on or about June 1, 2005, in the County of Henry, State of Missouri, the defendant appropriated controlled substances, which said property was owned by Golden Valley Memorial Hospital . . . for the purpose to deprive it thereof.”

27. On December 29, 2005, the Board received an application for license as a registered professional nurse by examination (“the application”) from Deckard.
28. Deckard responded “yes” to the following questions on the application:

4.  Are you presently being investigated or is any disciplinary action pending against any professional license, certification, registration, or permit you hold?

*   *   *

9.  Do you currently, or did you within the past five years, use any prescription drug, controlled substance, illegal chemical substance, or alcohol, to the point where your ability to practice as a registered professional nurse would be affected?

10.  Are you now being treated, or have you been treated within the past five years, through a drug or alcohol rehabilitation program?

29. With the application, Deckard submitted a letter dated December 10, 2005, explaining his responses to questions 4, 9, and 10.
30. On January 9, 2006, Deckard pled guilty to stealing, a Class C felony.  The Circuit Court suspended the imposition of sentence and placed Deckard on three years’ probation with conditions, including random drug screens and consent to search of his person, residence, place of business and vehicle at the request of law enforcement.
31. In a letter dated January 23, 2006, the Board stated that it could not review Deckard’s application until he submitted additional documentation, and requested that Deckard submit certain requested documents.
32. In response to the January 23, 2006, letter from the Board, Deckard resubmitted a notarized copy of the December 10, 2005, letter he had previously submitted to the Board with 
his application.  He also submitted a letter of reference and a chemical dependency questionnaire.
33. On the chemical dependency questionnaire, Deckard indicated that he had received treatment for chemical dependency at Two Rivers Hospital and with Roberts, and reported a sobriety date of June 24, 2005.  Along with the chemical dependency questionnaire, Deckard submitted an addendum to the questionnaire in the form of a notarized letter dated February 1, 2006, which discussed his treatment, recovery, and support system.
34. By letter dated March 16, 2006, the Board informed Deckard that it had denied his application.
35. Deckard regularly attends Narcotics Anonymous meetings and is currently trying to locate a home group that is preferably non-smoking, in Springfield.
36. While Deckard lived in Clinton, Missouri, he was active in the Narcotics Anonymous chapter in that town, and he found strong support in his sponsor David Graham, with the Samaritan Center.  Graham wrote a letter of support on behalf of Deckard.
37. The Deckards were active in their church while they were living in Clinton.  Deckard finds great support in his life and recovery through his religion.  James J. Eager, the Deckards’ pastor at their church in Clinton, wrote a letter on behalf of Deckard.
38. Mr. and Mrs. Deckard are starting to become involved at their new church in Springfield.  Mr. and Mrs. Deckard read the Bible together each evening.
39. While Deckard was using controlled substances, he was distant from his family, and he and his wife “were pretty much heading for a divorce.”

40. Since he has been sober, Deckard’s relationship with his wife has become very strong, and he is now able to enjoy time with his daughters.  Deckard has the support of his wife, which gives him strength in his recovery.
41. Mrs. Deckard stays home to care for their daughters, and Deckard is the provider for his family.
42. Deckard is currently seeing David Culbert, a certified substance abuse counselor, with Christian Counseling Services.  Culbert prepared two reports regarding his meetings and evaluation of Deckard, and has identified goals for Deckard in his recovery efforts.  Deckard has either accomplished or is continuing to implement mechanisms to achieve the goals.
43. In his report dated January 23, 2007, regarding Deckard, Culbert stated, “I believe there is a high probability that he would be successful in his recovery and in his career as a licensed nurse.  I believe this high probability of success is due to Mr. Deckard’s high level of transparency and his willingness to be accountable.”
  Culbert offered to monitor and track any requirements set by the Board for Deckard.
44. Deckard enjoys fishing, walking, and computer games to relieve stress.
45. Deckard has been sober since June 24, 2005.
46. Deckard understands the wrongfulness of his past conduct and takes full responsibility for his past mistakes.
47. Deckard began employment at Citizens Memorial Hospital (“CMH”) in July 2005, less than 20 days after he was terminated by Golden Valley Hospital.
48. Deckard was hired as a paramedic at CMH by Lisa Wolford with the consent of the Chief Executive Officer of CMH, Donald Babb.  Babb has been the CEO of CMH for 25 years.
49. CMH is, and was aware when Deckard was hired, of his termination from Golden Valley Hospital and the circumstances surrounding his termination, as well as his criminal case information and probationary status.
50. Deckard chooses to not have access to controlled substances at CMH.  Deckard is supported and assisted by his co-workers in his choice to not have access to the controlled substances.
51. Deckard was subject to a pre-employment drug screen at CMH, which was negative.  Deckard is also subject to random drug screens at CMH and has had three screens that have been negative.  Deckard is given no notice prior to the administration of the screens, which usually take place at the end of his night shift.
52. Deckard is the hospital’s Medi-tech “superuser.”
  Medi-tech is the software being used by CMH to convert the hospital’s paper charting into computer charting.  Deckard is part of the team implementing the new system and answers questions from staff regarding the system.
53. Co-workers wrote letters of support on behalf of Deckard.
54. Dr. Jeffrey Smieshek, D.O.; Lisa Wolford, RN, former Director of Emergency Services; Richard Dunlap, RN, CCRN, CPT (Ret) USAR; Robin Bobinmyer, RN, BSN, BA, CEN, Director of Emergency Services; and Helen R. Mayfield, RN, Trauma Nurse Coordinator, testified on behalf of Deckard at the hearing and wrote letters supporting him.
55. Deckard’s wife testified that she supports his recovery and his goal of becoming a nurse.  She further testified that Deckard is of good moral character and is a good role model for their children.
56. Deckard is still on the court-imposed probation stemming from his guilty plea.

Conclusions of Law 

We have jurisdiction to hear Deckard’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

I.  Exhibits 18 and 24

At the hearing in this case, Deckard offered into evidence Exhibits 18 and 24, which concern the discipline of other licensees.  Counsel for the Board objected to the admission of the two exhibits on the basis of relevancy. The exhibits were entered into the record in the case, subject to briefing on the issue of the relevance of the two documents.

We do not review the Board’s decision; we make the decision based on the evidence presented to us.  The treatment that the Board has afforded others, even in a similar situation, is not relevant to our decision.  In addition, “the government’s imposition of punishment of one person more harshly than another does not, of itself, give rise to an equal protection violation.”
  Accordingly, we sustain the Board’s objection to the two exhibits.
II.  Authority to Issue Probated License


Because of our decision to deny Deckard’s application, we need not address the Board’s contention that we do not have authority to issue a probated license if the Board has denied the application.  We do, however, note a recent appellate court case that makes the issue of our 
discretion very clear.  The court in Department of Social Services v. Mellas, 220 S.W.3d 778, 783 (Mo. App., W.D. 2007) stated:  “The [AHC] actually steps into the department’s shoes and becomes the department in remaking the department’s decision.  This includes the exercise of any discretion that the department would exercise.”
III.  Cause for Denial
The Board argues that there is cause to deny Deckard’s application because he misappropriated controlled substances from his employer, used the controlled substances while on duty, and pled guilty to one count of stealing a controlled substance.  Section 335.066 states:


1.  The board may refuse to issue any certificate of registration or authority, permit or license required pursuant to sections 335.011 to 335.096 for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate or registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for 
any offense involving moral turpitude, whether or not sentence is imposed;
*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *


(12) Violation of any professional trust or confidence;
*   *   * 


(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

A.  Use of Controlled Substance/Violation of Drug Law
Subdivisions (1) and (14)
Deckard violated a Missouri drug law.  Under § 195.202.1, “[e]xcept as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.”  Deckard unlawfully possessed the controlled substances he diverted from his employer as he did not have a valid prescription for the morphine and Demerol he possessed for his own use.  There is cause to deny Deckard’s license under § 335.066.2(1) and (14).
B.  Criminal Offense – Subdivision (2)
Deckard pled guilty to one count of theft/stealing a controlled substance in violation of 
§ 570.030:
A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either within his or her consent of by means of deceit or coercion.


We agree with the Board that Deckard pled guilty to an offense reasonably related to the qualifications, functions, or duties of a nurse because good moral character is a qualification for licensure under § 335.046. 


An essential element is one that must be proven for a conviction in every case.
  Dishonesty is “a lack of integrity or a disposition to defraud or deceive.”
  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]
Deckard pled guilty to an offense an essential element of which is dishonesty and an offense involving moral turpitude.  There is cause to deny Deckard’s application under 
§ 335.066.2(2).
C.  Incompetence – Subdivision (5)

The Board argues that Deckard’s conduct also constitutes incompetence, misconduct, gross negligence, misrepresentation and dishonesty in the performance of the functions or duties of a registered nurse.

Incompetence is a general lack of, or a general lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty.”
  The requisite mental state may be inferred from the conduct of the licensee “in light of the surrounding circumstances.”
 Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.

Deckard’s misappropriation and use of controlled substances while on duty occurred in the course of his performance and duties as a paramedic, not a nurse.  Subdivision (5) is limited only to conduct committed by a nurse.  There is no cause to deny Deckard’s application under 
§ 335.066.2(5).
D.  Violation of Professional Trust – Subdivision (12)
Deckard’s conduct is a violation of a professional trust or confidence.  Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  

Contrary to subdivision (5), there is no language in subdivision (12) limiting the cause for denial to conduct committed by a nurse.  Deckard violated the professional trust of his patients, colleagues and employer when he stole syringes of controlled substances from his employer and refilled the syringes with saline solution, knowing that they would be administered to patients.  He violated another’s reliance on his ability to perform his duties in an unimpaired state, as he was diverting the drugs for his own use while on duty.  There is cause to deny Deckard’s application under § 335.066.2(12).
IV.  Discretion
The Board, and now this Commission, “may” deny Deckard’s application based on the reasons stated above.  “May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  Deckard presented his testimony and the testimony of others in support of his application.
Deckard’s supporting evidence is that he voluntarily submitted to treatment for his addiction and has continuously participated in counseling and attended support groups to continue his road to recovery.  Further, his strong faith in God plays an important role in helping him maintain his sobriety.  As noted in the findings of fact, several family members, friends, and colleagues testified or wrote letters supporting Deckard.  This shows the strong support Deckard has in his professional and personal life.  We believe that Deckard is truly remorseful about his past conduct and is taking positive steps to recover from his addiction and turn his life around, but that his recovery is ongoing and not complete.

V.  Public Protection

While this Commission exercises the same discretion that has been granted to the Board to grant or deny a license and thus consider mitigating factors, there simply has not been enough time to determine if Deckard is fully rehabilitated.  Deckard has been placed on minimum supervision, but he is still on court-imposed probation as a result of his guilty plea.  The primary purpose of professional licensing is to protect the public,
 and “the license granted places the seal of the State’s approval upon the licen[see.]”
  While Deckard is taking steps in the right direction, the seriousness of his conduct, the direct relationship of his conduct to the medical profession, and the short time that has elapsed since the conduct weigh heavily against granting him the state’s approval to practice as a nurse.  The Board’s brief states:  “If Deckard continues to maintain a proven track record of sobriety and steady work performance, he may be in a better position to show that he is entitled to a RN license.”  We agree.  We deny Deckard’s application for licensure.
Summary


We deny Deckard’s application under § 335.066.2(1), (2), (12) and (14).  

SO ORDERED on July 12, 2007.
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