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COMMITTEE FOR PROFESSIONAL
)
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)



)
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)




)


vs.

)

No. 09-1401 PC



)

FRANK W. DECASTRO,
)




)



Respondent.
)

DECISION


The Committee for Professional Counselors (“Committee”) does not have cause to discipline Frank W. DeCastro.
Procedure


The Committee filed a complaint on October 14, 2009, seeking our determination that there is cause to discipline DeCastro’s professional counselor’s license under § 337.525.2(5), (6), (10), (13), and (15).
  DeCastro filed his answer to the complaint on November 12, 2009.  We convened a hearing on November 19, 2010.  The Committee was represented by Assistant Attorney General Michael R. Cherba.  DeCastro was represented by Johnny K. Richardson of Brydon, Swearengen & England PC.  This case became ready for our decision on May 12, 2011, when the Committee filed its last written argument.

Findings of Fact
1. The Committee first licensed DeCastro as a licensed professional counselor on February 9, 1999.  DeCastro’s license has remained current and active at all times.
2. DeCastro has worked as a professional counselor for a number of years and provided over 50,000 hours of counseling services to his clients.  He has also worked with the court system in Johnson County, Kansas, and provided in-service instruction to judges and prosecutors concerning the characteristics of sex offenders and the efficacy of polygraph treatment for sex offenders.  DeCastro has testified as an expert witness and completed evaluations for state and federal courts.

3. DeCastro’s private practice includes an organization he began in Kansas City, Missouri, called the Wingspan Group.  The Wingspan Group provides small group and outpatient counseling services.  DeCastro served as the Clinical Director for Wingspan’s Sexual Offender Treatment Program (“SOTP”), which provided court-ordered therapy to convicted sex offenders.  A number of the participants in Wingspan’s SOTP groups were from foreign countries.

4. DeCastro established a relationship of professional trust and confidence with the participants in Wingspan’s SOTP and was aware of this relationship.

5. It is customary in Wingspan’s SOTP groups to have guest speakers provide information at the beginning of a session.  DeCastro has had court personnel and a polygrapher serve as guest speakers in the past.  Guest speakers present information, but have no role in counseling Wingspan’s SOTP groups.  Guest speakers are always requested to leave before DeCastro begins his counseling of the groups, and the guest speakers are never given any information about the members’ offenses, goals, or treatment.

6. In 2006, DeCastro became associated with a woman named V.S., who was originally from Russia.  V.S. was not licensed as a professional counselor in Missouri and was not under a professional counselor’s supervision while seeking a license to practice professional counseling in Missouri.  V.S., however, had lived in a number of foreign countries and was highly educated.  DeCastro hired V.S. to do research for him on sex offender issues in foreign countries because he thought this knowledge might be beneficial to him in treating his SOTP patients who were from foreign countries.

7. DeCastro ultimately decided to have V.S. participate in Wingspan’s SOTP groups as a guest speaker to present some of the information she discovered concerning sex offender issues in other countries.  Between May and September 2006, V.S. appeared as a guest speaker before Wingspan’s SOTP groups approximately five times.  
8. When speaking to Wingspan’s SOTP groups, V.S. was introduced only by her first name and was never identified as a counselor or someone studying to be a counselor.  The groups were informed V.S. was there simply to present information.  At the meetings, V.S. provided her information as a guest speaker at the beginning of the meeting and then left so DeCastro could begin his counseling.  The processing of the information received from V.S. would only be done by Wingspan SOTP group members with DeCastro.
9. DeCastro did not pay V.S. for her presentations to Wingspan’s SOTP groups and never provided V.S. with information concerning the participants in Wingspan’s SOTP groups.  
10. DeCastro never delegated any of the therapeutic or supervisory responsibilities he had for Wingspan’s SOTP groups to V.S.

11.   On October 16, 2006, DeCastro appeared before the Committee to offer testimony in support of R.A.  DeCastro had supervised R.A. and wanted to further support R.A. during the Committee’s inquiry.  
12. While providing testimony in support of R.A., the Committee asked DeCastro questions about his own practice and V.S.’s activities:

Committee Chair Pope:  You indicated that you had a Russian female working with ______.  Is that while he’s doing therapy?

DeCastro:  She’s – she’s is in the groups with him.

Committee Member Comensky:  As co-facilitator?

DeCastro:  Co-facilitator.

*   *   *
Committee Member Kessler:  Is she doing therapy?

DeCastro:  Yes.

*   *   *

Committee Member Kessler:  But she doesn’t have a license.

DeCastro:  No.  She doesn’t have a license.

Committee Member Kessler:  And she’s not under supervision for a license?

DeCastro:  She’s not – no.  Not under supervision for a license. No.

13.
As DeCastro responded to the Committee’s questions, the Committee began asking questions more rapidly in a confrontational manner that asserted DeCastro was acting improperly in his own practice:

Committee Member Kessler:  Do you understand there’s a requirement that a person providing therapy has to be licensed or under the supervision for licensure?

Committee Member Comensky:  Is this in Missouri?

DeCastro:  These are Kansas Residents.  It’s in Missouri.  Okay.  Can you say that again?

Committee Member Kessler:  Is this therapy taking place in Missouri?

DeCastro:  Yes.

Committee Member Kessler:  Do you understand the requirement for licensure or supervision when someone is providing therapy?

DeCastro:  I understand that I can have guest speakers and I can have – I can have experts in these groups as I see fit.

14.
Confused by the Committee’s reaction, DeCastro believed the Committee misunderstood his responses to its questions because of the Committee’s use of the terms “co-facilitator” and “therapy.”  DeCastro believed the Committee understood those terms differently than he understood them when answering their questions.  He tried to further explain V.S.’s activities and asked the Committee to clarify how it was using those terms.  The Committee never explained to DeCastro how it was using those terms.  As a consequence, DeCastro was unable to fully correct any misunderstanding by the Committee.  DeCastro, however, had explained to the Committee that V.S. only appeared before Wingspan’s SOTP groups as a guest speaker and was not engaged in any professional counseling of the participants in those groups.
15.
Based upon DeCastro’s answers to their questions and the Committee’s misunderstanding of those answers, the Committee made a referral for further investigation of DeCastro by an investigative unit. 

Conclusions of Law

We have jurisdiction to hear this complaint.
  The Committee has the burden of proving by a preponderance of the credible evidence that DeCastro committed an act for which the law allows discipline.
  “’Preponderance of the evidence’ means that degree of evidence that ‘is of 
greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.’”


The Committee argues there is cause for discipline under § 337.525.2:

The committee may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license required by sections 337.500 to 337.540 or any person who has failed to renew or has surrendered his license for any one or any combination of the following causes:
*   *   *

(5) Incompetency, misconduct, fraud, misrepresentation or dishonesty in the performance of the functions or duties of a professional counselor;

(6) Violation of, or assisting or enabling any person to violate, any provision of sections 337.500 to 337.540, or of any lawful rule or regulation adopted pursuant to sections 337.500 to 337.540;

*   *   *
(10) Assisting or enabling any person to practice or offer to practice professional counseling who is not licensed and currently eligible to practice under the provisions of sections 337.500 to 337.540;
*   *   *

(13) Violation of any professional trust or confidence;

*   *   *

(15) Being guilty of unethical conduct as defined in the ethical standards for counselors adopted by the division and filed with the secretary of state.

Subdivision (5) – Functions or Duties of the Profession

The Committee asserts DeCastro is subject to discipline under § 337.525.2(5) for incompetency and misconduct in the performance of his duties as a professional counselor because he assisted or enabled V.S. to practice professional counseling without a license.  Incompetency is a “state of being” demonstrating that a professional is unable or unwilling to function properly in the profession.
  Misconduct is intentional wrongdoing
 representing a “transgression, dereliction, unlawful or wrongful behavior, or impropriety that is willful in nature.”
  

The only evidence the Committee has presented in support of its assertion that DeCastro assisted or enabled V.S. to engage in the unlicensed practice of professional counseling is DeCastro’s initial affirmative answers to the Committee’s questions as to whether V.S. was engaged in therapy as a co-facilitator.  DeCastro testified at the hearing before this Commission that his answers were the result of a misunderstanding about how the terms were being used by the Committee in their questions and that he never intended to suggest V.S. was engaged in professional counseling.  We find DeCastro’s testimony credible.  From his initial appearance before the Committee on October 16, 2006 to the hearing before this Commission, DeCastro has consistently maintained that V.S. was not engaged in professional counseling and that his initial agreement with the Committee’s use of the terms “therapy” and “co-facilitator” in relation to her activities was a mistake that could not be corrected because the Committee would not clarify its use of those terms as DeCastro requested.  Therefore, DeCastro’s answers to the Committee’s questions alone are insufficient to establish that V.S. was engaged in professional counseling.

We also accept DeCastro’s testimony describing V.S.’s activities as true because the Committee has failed to produce any contradictory evidence whatsoever concerning V.S.’s activities.  Even the Committee’s own expert, who is also a member of the Committee, admitted he could not render an opinion concerning whether V.S. had provided professional counseling to Wingspan’s SOTP groups because he did not have information on what she actually did with those groups.  DeCastro’s description of V.S.’s activities with Wingspan’s SOTP groups has remained consistent.  Even during the initial questioning by the Committee, DeCastro explained that V.S. only served as a guest speaker similar to the representatives from the state probation system who presented information during meetings of Wingspan’s SOTP groups.  DeCastro explained that V.S. only provided information, never engaged in any counseling, and was never provided any information concerning the treatment of participants in Wingspan’s SOTP groups.  V.S. did not even work with the participants in processing the information she had presented.


Under § 337.500(7), “professional counseling” includes, but is not limited to:

(a)  The use of verbal or nonverbal counseling or both techniques, methods, or procedures based on principles for assessing, understanding, or influencing behavior (such as principles of learning, conditioning, perception, motivation, thinking, emotions, or social systems);

(b)  Appraisal or assessment, which means selecting, administering, scoring, or interpreting instruments designed to assess a person's or group's aptitudes, intelligence, attitudes, abilities, achievement, interests, and personal characteristics;

(c)  The use of referral or placement techniques or both which serve to further the goals of counseling;

(d)  Therapeutic vocational or personal or both rehabilitation in relation to coping with or adapting to physical disability, emotional disability, or intellectual disability or any combination of the three;

(e)  Designing, conducting, and interpreting research;

(f)  The use of group methods or techniques to promote the goals of counseling;

(g)  The use of informational and community resources for career, personal, or social development; [and]
(h)  Consultation on any item in paragraphs (a) through (g) above[.]
As described by DeCastro, V.S.’s activities as a guest speaker for Wingspan’s SOTP groups was nothing more than a presentation of information that did not rise to the level of professional counseling as defined by § 337.500(7).  Therefore, DeCastro did not assist or enable V.S. to engage in the unlicensed practice of professional counseling.

We do not find cause to discipline DeCastro’s license under § 337.525.2(5).

Subdivision (6) – Violation of Law or Regulation


The Committee asserts DeCastro is subject to discipline under § 337.525.2(6) because he violated 20 C.S.R. 2095-3.010(11), which prohibits a counselor from delegating “therapeutic or supervisory responsibilities to a person that is not qualified or does not possess the appropriate credentials for the therapy or services to be provided.”  The Committee failed to establish DeCastro improperly delegated any therapeutic or supervisory responsibilities to V.S.  As previously explained, we have concluded that V.S. was not engaged in the practice of professional counseling when serving as a guest speaker to Wingspan’s SOTP groups.  Therefore, we do not find that DeCastro improperly delegated any of his therapeutic or supervisory duties to V.S.  We do not find cause to discipline DeCastro’s license under 
§ 337.525.2(6).
Subdivision (10) – Unlicensed Practice of the Profession


As previously explained, we have concluded that V.S. was not engaged in the practice of professional counseling when serving as a guest speaker to Wingspan’s SOTP groups.  
Therefore, DeCastro did not assist or enable V.S. to practice professional counseling without a license.  We do not find cause to discipline DeCastro’s license under § 337.525.2(10).
Subdivision (13) – Professional Trust or Confidence


A professional trust or confidence is created by a party's reliance on the special knowledge and skills evidenced by professional licensure.
  The Committee asserts DeCastro violated the professional trust and confidence of the participants in Wingspan’s SOTP groups.  As previously explained, we have concluded that V.S. was not engaged in the practice of professional counseling when serving as a guest speaker to Wingspan’s SOTP groups.  Therefore, DeCastro did not violate any professional trust or confidence owed to the participants in Wingspan’s SOTP groups.  We do not find cause to discipline DeCastro’s license under 
§ 337.525.2(13).

Subdivision (15) – Violation of Ethical Standards

The Committee asserts DeCastro violated the ethical standards located in 20 CSR 2095-3.010 and 20 CSR 2095-3.015.  We have determined that V.S. was not engaged in the practice of professional counseling when serving as a guest speaker to Wingspan’s SOTP groups.  Therefore, DeCastro did not violate any of the ethical standards contained in 20 CSR 2095-3.010 and 20 CSR 2095-3.015.  We do not find cause to discipline DeCastro’s license under § 337.525.2(15).
Summary

We do not find cause to discipline DeCastro under § 337.525.2(5), (6), (10), (13), or (15).

SO ORDERED on November 7, 2011.



_________________________________


SREENIVASA   RAO   DANDAMUDI



Commissioner
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